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MARTHA WESER 


Bases of Judicial Jurisdiction in the 
Common Market Countries 


Article 220 of the Treaty of Rome of 1957,’ the fundamental charter 
of the European Economic Community (hereinafter E.E.C.), provides: 


Member States shall, in so far as necessary, engage in negotia- 
tions with each other with a view to ensuring for the benefit of 
their nationals: . . . the simplification of the formalities govern- 
ing the reciprocal recognition and execution of judicial decisions 
and of arbitral awards. 


To conform with this provision, France, Western Germany, Italy, 
The Netherlands, Belgium, and Luxembourg, in July, 1960, initiated 
negotiations, which have led to a preliminary draft of a multilateral 
convention on the execution of judgments. 

In order to evaluate the contents of this draft, a comparative review 
of the rules affecting jurisdiction in each of the six countries forming 
the Common Market, is necessary, since one of the principal conditions 
which a foreign judgment must satisfy in order to be enforceable in 
another country, is that it was rendered by a court with jurisdiction. 


A. COMPARATIVE EXAMINATION OF THE RULES OF 
JURISDICTION IN THE SIX E.E.C. STATES 


A systematic study of the rules affecting jurisdiction in the Common 
Market countries shows that these rules are divided, in each state of 
the Community, into three major groups. The first comprises special 
rules, derogating from the common law, the sole purpose of which is 
to confer jurisdiction on national courts when normally they would 
not have jurisdiction. Such provisions, enacted in diverse forms, are 
to be found in the national law of each of the E.E.C. countries. 

The second group is composed of ordinary, or as they also may be 
termed, fundamental rules, which form the basis, the very essence, of 
the systems of jurisdiction in the States of the Common Market. 

A last group contains special rules of jurisdiction prescribed for 
particular matters. 


MartHa Weser is Docteur en Droit, University of Paris; Member of the Benelux 
Commission for the Unification of Private Law. 


* Text in 51 Am. J. Int'l L. (1957) 865. 
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I, ExorBiTaNtT RULEs OF JURISDICTION IN THE Sx E.E.C. Countries 


1. ARTICLE 14 OF THE FRENCH CIVIL CODE AND ARTICLE 14 OF THE 
LUXEMBOURG CIVIL CODE 


Of the six E.E.C. countries, there are two, France and Luxembourg, 
in which the Civil Code still contains exorbitant provisions of general 
application: Articles 14 of the French and Luxembourg Civil Codes. 
These provisions allow a plaintiff of French or Luxembourg nationality 
to implead in his national courts a foreigner on the sole ground that 
he is a foreigner, and this even when the litigation has no connection 
with the country where the proceedings take place.* Thus, the foreign 
defendant need not have contracted in the country of the forum,’ nor 
ever have been there. 

This exorbitant jurisdiction based on the nationality of the plaintiff 
is available in France and in Luxembourg for all matters excepting 
real actions involving immovable property* and measures of execution.’ 
Thus, a recent arrét of the French Court of Cassation® allowed a 
Frenchman, the natural son of a citizen of the United States, who had 
died in Switzerland leaving movable and immovable property outside 
France, to institute an action in France to avoid a will, against the 
widow of the de cujus, who was neither domiciled nor resident in 
France.” Another much commented decision of the Court of Cassation, 


2Niboyet, 6 Traité de droit international privé francais, No. 1733 (Paris, 1949); 
Batiffol, Traité élémentaire de droit international privé, No. 685 (Paris, 1959, 3rd ed.). 

3 Article 14, French Civil Code: “L’étranger, méme non résidant en France, pourra 
étre cité devant les tribunaux frangais, pour l’exécution des obligations par lui con- 
tractées en France avec un Francais; il pourra étre traduit devant les tribunaux de 
France, pour les obligations par lui contractées en pays étranger envers des Francais.” 

On the other hand, article 14 of the Luxembourg Civil Code provides: “L’étranger, 
méme non résidant dans le Luxembourg, pourra étre cité devant les tribunaux luxem- 
bourgeois, pour I’exécution des obligations par lui contractées dans le Luxembourg avec 
un Luxembourgeois; il pourra étre traduit devant les tribunaux luxembourgeois, pour 
les obligations par lui contractées en pays étranger envers des Luxembourgeois.” 

The coverage of these provisions, however, which were originally intended to 
govern obligations only, was widely extended by the French courts (cf., Batiffol, op. cit. 
supra, note 2 at No. 687, and the cases cited infra, note 9; also by Luxembourg decisions: 
Direction Générale c. Gilles, Cour Luxembourg, February 5, 1897, 4 Pasicrisie luxem- 
bourgeoise 330; Ferron c. Ferron, Cour Luxembourg, December 9, 1898, 5 Pasicrisie 
luxembourgeoise 41. 

* Referring to immovables situated abroad. Cf. also infra, note 59. 

5 Brought outside of France or Luxembourg. 

® Rougeron c. Veuve Rougeron, Cass. Civ. May 5, 1959, Dalloz 1959, I, 378, 48 Revue 
critique de droit international privé (1959) 501. 

*TIt must be noted that the widow was also of French nationality which made it 
possible for the Court of Cassation to apply article 15 of the Civil Code in addition to 
article 14 of the Code. However, it should be emphasized that the international juris- 
diction of the French courts would have similarly obtained if the widow had been a 
foreign national, with the difference that the only applicable rule would have been 
article 14 of the Civil Code, which, however, would have sufficed to confer jurisdiction 
on the Court. 

Article 15 of the French Civil Code governs only actions brought against French 
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the Weiller case," held that a petitioner of French nationality, domiciled 
and resident in Geneva, may sue for divorce in the French courts, even 
though the respondent spouse was domiciled in England and resident 
in Iran. This type of ruling is jurisprudence constante® in France. 


2. BELGIAN AND ITALIAN RETALIATORY MEASURES 


Other European countries, whose nationals must suffer the exorbi- 
tant jurisdiction of Articles 14 of the French and Luxembourg Civil 
Codes when sued in the French and Luxembourg courts, have not 
failed to react to this situation. Belgium and Italy have introduced in 
their laws measures of retaliation directed against countries in which 
their own citizens are subject to exorbitant rules of jurisdiction. While 
the purpose of the Belgian and Italian legislation is identical, each 
seeking to protect its nationals, the manner in which this is accom- 
plished presents certain differences. 

According to Articles 53 and 54 of the Belgian Law of March 25, 
1876, when the jurisdictional bases provided for in that law’® are insufh- 
cient to establish the jurisdiction of Belgian courts over a foreigner, the 
plaintiff may bring suit in Belgium before the court of the place where 
he himself has his domicil or residence."* The foreigner may challenge 
the jurisdiction of the Belgian courts if the same right would enure to a 





defendants. It provides that “a French national may be sued in a French court for 
obligations which he contracted abroad, even with a foreigner.” (Cf. Batiffol, op. cit. 
supra, note 2 at No. 685; Dame Bourlier c. Bourlier, Cass. (Req.) February 1, 1916, 
1918 S. 1, 137, note Cassin). This provision, which allows a foreign plaintiff always to 
find a court in France to entertain his action against a French defendant, seems to 
favor the foreign plaintiff. However, French courts have extended the application of 
article 15. They treat this provision as obligatory and refuse exequatur to all foreign 
decisions rendered against a French defendant, unless the defendant expressly waived 
the benefit of this provision. (Cf. Batiffol, op. cit. supra note 2, at No. 684). 

* Weiller, Cass. Civ. April 23, 1959, 48 Revue critique de droit international privé 
(1959) 495. Cf. also one of the preceding decisions in this case: Weiller c. Dame Aliki 
Diplarakos et al., Cour Paris, December 15, 1948, 1949 S. II, 69, note Delaume, 38 Revue 
critique de droit international privé (1949) 113, note Francescakis. 

® Cf. especially Lautour c. Giraud, Cass. Civ. May 25, 1948, 1949 S. I, 21, note Niboyet, 
38 Revue critique de droit international privé (1949) 489; Consorts Bonnet c. Souris, 
Cass. Civ. February 1, 1955, 44 Revue critique de droit international privé (1955) 327 
note Batiffol, 1955 Juris-Classeur Périodique, II, No. 8657 note Louis Lucas, 83 Journal 
du Droit International (1956) 684 note Sialelli; Epoux Morris, Cass. Req. April 29, 
1931, 59 Journal du Doit international (1932) 98; Ermolieff c. sa femme, Cour Paris, 
June 27, 1957, 47 Revue critique de droit international privé (1958) 144 note Francesca- 
kis; cf. also Batiffol, op. cit. supra note 2 at No. 687; 4 Lapradelle et Niboyet, Répertoire 
de droit international, v° Compétence en matiére civile et commerciale No. 83 and 
references (Paris, 1929); Niboyet, op. cit. supra note 2 at Nos. 1741 and 1742. 

2° Article 52 §§ 1-11 of the same Law enumerating the cases in which foreigners may 
be summoned before Belgian courts. 

*1 Article 53 of the Belgian Law of March 25, 1876 states: “Lorsque les différentes 
bases indiquées au présent chapitre sont insuffisantes pour déterminer la compétence des 
tribunaux belges 4 l’égard des étrangers, le demandeur pourra porter la cause devant 
le juge du lieu ot il a lui—méme son domicile ou sa résidence.” 
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Belgian in the country of such foreigner in identical circumstances.” 
In other words, only nationals of the countries which have enacted 
exorbitant rules of jurisdiction, like France and Luxembourg,’* are 
subject in Belgium to the exceptional jurisdiction of the forum of the 
plaintiff’s domicil. 

Likewise, the Italian legislation is based on the principle of reci- 
procity. Thus, even in case the internal law does not grant such 
jurisdiction, article 4 (4) of the Italian Code of Civil Procedure author- 
izes an Italian court to take cognizance of a suit involving a foreign 
defendant, if, in the reciprocal case, a court of the State of the foreign 
defendant may take cognizance of an identical suit against an Italian 
citizen.”* 

Two differences should be noted between the Belgian and Italian 
provisions: 

1. Articles 53 and 54 of the Belgian Law of March 25, 1876, can be 
invoked by any plaintiff domiciled or resident in Belgium, whatever 
his nationality ;** article 4(4) of the Italian Code of Civil Procedure, 
on the contrary, is applicable only in favor of an Italian plaintiff.** 

2. While the application of articles 53 and 54 of the Belgian Law of 
March 25, 1876, is subject to the condition that the plaintiff is domiciled 
or resident in Belgium, article 4(4) of the Italian Code of Civil Pro- 
cedure does not require domicil or residence of the Italian plaintiff 
in Italy.” 


3. ARTICLES 127 AND 126(3) OF THE NETHERLANDS CODE OF CIVIL PROCEDURE 


The law of The Netherlands still bears the imprint of the Code 
Napoléon: article 127 of The Netherlands Code of Civil Procedure 


12 Article 54 of the Belgian Law of March 25, 1876 states: “Dans les cas non prévus 
i l’article 52 ci-dessus, l’étranger pourra, si ce droit appartient au Belge dans le pays 
de cet étranger, décliner la juridiction des tribunaux belges; mais 4 défaut par lui de ce 
faire dans les premiéres conclusions, le juge retiendra la cause et y fera droit . . .” 

13 The draft treaty between Belgium, The Netherlands, and Luxembourg on judicial 
jurisdiction, bankruptcy, recognition and execution of judgments, arbitral awards, and 
authenticated acts (actes authentiques), approved on October 28, 1960, by the Interparlia- 
mentary Council of the Benelux countries (Annales du Conseil interparlementaire 
Benelux, no. 26, p. 22) repeals the application of article 14 of the Luxembourg Civil 
Code and articles 53 and 54 of the Belgian Law of March 25, 1876 with regard to the 
relations between the contracting states. 

14 Article 4(4) of the Italian Code of Civil Procedure provides: “Lo straniero pud 
essere convenuto davanti ai giudici del Regno . . . se, nel caso reciproco, i giudice dello 
Stato al quale lo straniero appartiene pud conoscere delle domande proposte contro un 
cittadino italiano.” Cf. Perassi, La cittadinanza dell’attore come criterio di competenza 
giurisdizionale nelle relazioni italo-francesi, 1954 Rivista di Diritto internazionale 231; 
44 Revue critique de droit international privé (1955) 398 et seq. 

152 Répertoire pratique du droit belge, V? Compétence en matiére civile et commer- 
ciale, No. 1777; 2 De Paepe, Etudes sur la compétence civile 4 ’égard des étrangers, 107; 
Capitaine Moyen c. Veuve Lund, Cour Bruxelles, July 19, 1897, 1898 Pasicrisie Belge, 
II, 79. 

16 Morelli, Diritto processuale civile internazionale (Padova, 1954) 107. 


17 [bid., 128. 
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reproduces article 14 of the French Civil Code almost verbatim.'* While 
this provision has lost all practical significance since 1940,’° considera- 
tion must be given to another rule in The Netherlands Code of Civil 
Procedure, article 126(3),” which provides that a defendant without 
domicile or residence in The Netherlands may be sued in the court of 
the plaintiff's domicile. To the extent that this provision requires the 
plaintiff to be domiciled or resident in The Netherlands, it is similar to 
articles 53 and 54 of the Belgian Law of March 25, 1876.** However, 
it differs from the Belgian and Italian legislations in that this jurisdic- 
tion is not subject to challenge by the defendant for reciprocity reasons.”* 


4. THE GERMAN FORUM OF THE PRESENCE OF ASSETS 


In Germany, article 23 of the Code of Civil Procedure, to some 
extent, forms a counterpart to article 14 of the French Civil Code. 
Article 23 allows a suit in German courts against any defendant who 
has assets in Germany, provided that he is neither domiciled nor resi- 
dent in Germany.” As a result of very broad interpretation of this 
provision by German decisions,* a foreign defendant may be sued in 
a German court for a substantial amount of money, even when the 
value of the assets on which the jurisdiction of the German court is 
based is symbolic only. Article 23 thus involves a jurisdiction in per- 
sonam, not to be confused with forum arresti jurisdiction, which, as is 





18 Article 127 of The Netherlands Code of Civil Procedure provides: “Een vreemdeling 
kan, zelfs wanneer hij in Nederland zijn verblijf niet houdt, voor den Nederlandschen 
regter worden gedagvaard ter zake van verbindtenissen door hem jegens een Neder- 
landschen onderdaan, het zij in Nederland, of in een vreemd land, aangegaan.” 

19 Cf., Hoge Raad (Julie Theodore van der Goes c. Willy August Clemens Schénstedt, 
December 5, 1940) 1941 Nederlandse Jurisprudentie No. 312, subjecting the application 
of article 127 of The Netherlands Code of Civil Procedure to the condition that there 
exist, in addition, another Dutch rule of jurisdiction applicable to the foreign defendant. 
(Article 126 of this Code contains these rules). 

0 Article 126(3) of The Netherlands Code of Civil Procedure provides: “De ver- 
weerder zal . . . worden gedagvaart . . . indien hij mede geen erkend verblijf in het 
koningrijk heeft voor den regter van de woonplaats des eischers.” 

*1 Cf. supra, A. 1. 2, at note 10. 

22 Cf. supra, A. I. 2. 

*3 Article 23 of the German Code of Civil Procedure provides: “Fiir Klagen gegen 
vermogensrechtliche Anspriiche gegen eine Person, die im Inland keinen Wohnsitz hat, 
ist das Gericht zustandig, in dessen Bezirk sich Vermogen derselben oder der mit der 
Klage in Anspruch genommene Gegenstand befindet. Bei Forderungen gilt als der Ort, 
wo das Vermogen sich befindet, der Wohnsitz des Schuldners und, wenn fiir die 
Forderungen eine Sache zur Sicherheit haftet, auch der Ort, wo die Sache sich befindet.” 

*4Tt was held that commercial ledgers and assets not subject to attachment are prop- 
erty within the meaning of article 23 of the German Code of Civil Procedure. Cf., 
Nussbaum, Deutsches internationales Privatrecht (1932) 400, citing: RG April 7, 1902, 
ERGZ 51, 163; RG January 19, 1911, ERGZ 75, 147, 152; March 10, 1911, ERGZ 75, 414; 
RG June 20, 1882, ERGZ 7, 325; cf., 1 Stein-Jonas, Kommentar zur ZPO (8. ed. 1953) 
§ 23, and references therein cited. But cf., OLG Darmstadt, May 21, 1924, 1929 Jur. 
W. 121. Cf., Nadelmann, “Jurisdictionally Improper Fora,” in XXth Century Compara- 
tive and Conflicts Law, Legal Essays in Honor of Hessel E. Yntema (1961) 321, 329. 
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well-known, is a jurisdiction quasi in rem limited to the value of the 
property attached or garnished.” 


5. NEED TO ABROGATE EXORBITANT RULES OF JURISDICTION WITHIN THE 
EUROPEAN ECONOMIC COMMUNITY 


From the viewpoint of international law, is there any justification 
for all these rules of exceptional jurisdiction? The answer must be in 
the negative, considering that these provisions, arbitrarily based on 
either the nationality or the domicil of the plaintiff, lack valid legal 
foundation.** Nevertheless, inasmuch as the European legal systems 
above examined recognize neither jurisdiction based on personal 
service’ nor the forum arresti jurisdiction,” it cannot be denied that 
these exceptional rules, while objectionable in principle, nevertheless 
have a certain practical utility. How indeed, can parties from countries 
not bound by a convention on the execution of judgments surmount 
the difficulties which arise, for example, when a plaintiff must sue in 
a country far removed from that of his own domicil, and on the other 
hand, and above all, when it is not certain that the decision obtained in 
the foreign country will be accepted for execution in his own country ?™ 

However, article 7 of the Rome Treaty formally proscribes all dis- 
crimination based on nationality in the relations among the six coun- 
tries. It therefore follows that all the “exceptional” rules of jurisdiction 
to which we have briefly referred, must be abrogated within the 
E.E.C.* But this will not necessarily prevent the courts in these coun- 
tries from continuing to exercise their exorbitant jurisdiction against 
nationals of States not members of the E.E.C., for example, American 
citizens." 


II]. FUNDAMENTAL RULES OF JURISDICTION 
1. Actor Sequitur Forum Rei 


In the six countries of the E.E.C., the principal rule of jurisdiction 
in matters involving persons and movables is actor sequitur forum ret: 


25 Cf., Nadelmann, Joc. cit., at 328. 

26 Cf., in this sense the reasoning of Nadelmann, /oc. cit. at 329-335, and his conclu- 
sions at 334-335, 

27 Id. at 326-329; cf., Hans Smit, “International Aspects of Federal Civil Procedure,” 
61 Colum. L. Rev. (1961) 1032. 

28 Nadelmann, Joc. cit. supra, at 326-329. 

29 For cases in which execution of foreign judgments in France and the other coun- 
tries of the E.E.C. has been refused, cf. M. Weser, “Les conflits de juridiction dans le 
cadre du Marché Commun,” 48 Revue critique de droit international privé (1959) at 
620-622 and 49 Revue critique de droit international privé (1960) at 20-27. 

30 On the various rules of exceptional jurisdiction and the absolute necessity of their 
repeal, cf. M. Weser, ibid., 48 Revue critique de droit international privé (1959) at 613 
ct seq. 

31 However, we shall see when examiaing the draft multilateral treaty, that in cer- 
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the plaintiff must bring his action in the court of the defendant’s 
domicil.** However, when there are several defendants, the plaintiff 
may, at his election, sue in the court of the domicil of one of them.** In 
case the defendant has no domicil in the country but nevertheless 
resides therein, the plaintiff may bring action against him in the court 
of the place of his residence.** 

However, on this last point, there exists a difference in the case law 
among certain member States in the E.E.C. Contrary to what is held 
in Italy and the Benelux countries,** France and Germany allow the 
subsidiary jurisdiction of the residence of the defendant only in the 
absence of any domicil. If the defendant has a domicil abroad, he must 
be sued in the courts of that state, and the French or German judge 
of the place of residence must declare himself without jurisdiction.*® 
Thus, for example, a French (or German) judge will refuse to enter- 
tain a suit instituted against a citizen of the United States, resident in 
France (or in Germany) but domiciled in New York.* 

As respects corporations and legal entities, the legislations of the 
countries of the European Community present great similarity in 
respect to jurisdiction. In the six countries, it is unanimously accepted 
that a corporation must be sued in the court of the place where it has 
its siege social.** This siége is determined in the following manner: in 








tain cases the application of the exorbitant rules is excluded, even with regard to 
nationals of non-Community countries. Cf. infra, B, in fine, and note 122. 

82 France: article 59(1) of Code of Civil Procedure and article 20 of the Decree No. 
58-1284 of December 22, 1958; Germany: articles 12 and 13 of Code of Civil Procedure; 
Italy: articles 4(1) and 18(1) of Code of Civil Procedure; Belgium: articles 39(1) and 
52(2) of the Law of March 25, 1876; The Netherlands: articles 97 and 126(1) of Code 
of Civil Procedure; Luxembourg: article 59(1) of Code of Civil Procedure. 

33 Article 59(4) of French Code of Civil Procedure; articles 4(3) and 33 of Italian 
Code of Civil Procedure; articles 39(2) and 52(10) of the Belgian Law of March 25, 
1876; articles 97(2) and 126(7) of Netherlands Code of Civil Procedure; article 59(2) 
of the Luxembourg Code of Civil Procedure. The situation is somewhat different in 
Germany where, if the defendants do not have a common domicil, a superior jurisdic- 
tion must designate the competent court of adjudication (article 36(3) Code of Civil 
Procedure). 

4 Article 59(1) of French Code of Civil Procedure and article 20 of Decree no. 
58-1284 of December 22, 1958; article 16, German Code of Civil Procedure; articles 4(1) 
and 18(1) of Italian Code of Civil Procedure; articles 39(2) [in fine] and 52(2) of the 
Belgian Law of March 25, 1876; articles 97 and 126(2) of Netherlands Code of Civil 
Procedure. 

35 Benelux is an economic unity formed by Belgium, The Netherlands, and Luxem- 
bourg. In Europe, these three countries are commonly called, “The Benelux countries.” 

°° Cf. for France: Niboyet, op. cit. note 2 at No. 1810; Dalloz, 1 Répertoire de pro- 
cédure civile et commerciale, V° compétence internationale, No. 60 (Paris, 1955); for 
Germany, the commentary to article 16 Code of Civil Procedure in Zivilprozessordnung 
mit Gerichtsverfassungsgesetz und anderen Nebengesetzen, begriindet von Adolf Baum- 
bach (Berlin, 1958). Of course, other rules of jurisdiction (either those which we are 
going to elaborate below or one of the exceptional rules which we have already ex- 
amined, supra, A. I. et seq.) may declare French or German jurisdictions competent. 

*? With reservations, as stated in the preceding footnote. 

°° Cf. article 17 German Code of Civil Procedure; article 59(7) of French Code of 
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France it will be the place where the “chief management and control 
of the corporation” are located,” or where the legal organs of the 
corporation, administrators, general meetings, etc., reside;*° in Belgium 
and Luxembourg the place where the principal establishment of the 
corporation is located.** As concerns Italy, the ssége social and the 
possible secondary siéges of the corporation must be mentioned in the 
articles ;** the same is true in The Netherlands, where, in addition, the 
place of the ss¢ge must appear on all the written and printed documents 
of the corporation.** In Germany, the siége of the corporation, likewise 
determined by the articles, may be either the place of the center of 
operations of the corporation, or where the management is located, or 
finally, where its administration takes place.** The jurisdiction of the 
siége social in principle survives the dissolution of the company, at 
least for the purpose of liquidation.*’ 

It may be observed that the divergencies among the national pro- 
visions are of little importance; nevertheless, it would be desirable that, 
within an economic and legal community as close as that of the E.E.C., 
efforts be made to find a unitary definition of the siége social of a cor- 
poration. 

Finally, in addition to the jurisdiction of the siége social, there exists 
in the case of corporations in the majority of the countries in the 
Common Market a supplementary forum: that of the court of the 
place where a branch of the corporation is established; this jurisdiction, 
however, is limited to the operations effectuated by the branch itself.“ 

As concerns public legal entities, such as the State or its agencies, 
and notably the public treasury, in the majority of the countries of the 
E.E.C. these are subject to a special regime.” 











Civil Procedure; article 19(1) [first sentence] of Italian Code of Civil Procedure; 
article 41 of the Belgian Law of March 25, 1876; article 126(11) of the Netherlands 
Code of Civil Procedure; article 59(5) of the Luxembourg Code of Civil Procedure. 

39 Pissavy, liquid. jud. Soc. d’Exploitation des Papeteries de I’Aisne c. Roy, Syndic. 
faillite, Cas. (Req.) October 28, 1941, 1942 Gaz. Pal., 1, 28; and not the place where the 
corporation has its direction and exploitation of a secondary character, Soc. Agricole 
du Gabon c. Adm. de l’Enregistrement, Cass. (Req.) December 22, 1941, 1942 S. I, 31; 
Cf., Batiffol, op. cit, note 2 at Nos. 192 and 194. 

40 Thaller, Traité élémentaire de droit commercial, no, 309 (Paris, 1931, 8th ed. by 
Percerou). 

41 Article 41 of the Belgian Law of March 25, 1876; cf. article 59(5) of the Luxem- 
bourg Code of Civil Procedure; J. Van Wynendaele—H. Wouters, Le droit des sociétés 
anonymes dans les pays de la C.E.E. (Bruxelles, 1961) at 172. 

#2 Articles 23 and 24 of Civil Code; J. Van Wynendaele—H. Wouters, op. cit. supra 
note 41 at 263. 

43 Article 126(11) of The Netherlands Code of Civil Procedure; articles 36c(1) and 
37c(1) of The Netherlands Code of Commerce, J. Van Wynendaele—H. Wouters, op. 
cit. supra note 41 at 330-331. 

44 Article 16(3) of the Aktiengesetz (Law of Corporations). J. Van Wynendaele— 
H. Wouters, op. cit. supra note 41 at 21; article 17 of Code of Civil Procedure. 

45 Article 44 of the Belgian Law of March 25, 1876. For the solution by the courts in 
France, cf., M. Weser, Etude critique du traité franco-belge du 8 juillet 1899 (Bruxelles, 
1951) at 149; Rehm c. Société Masson et comp., Cass, Civ. May 9, 1906, 1906 D.P.L, 
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2. JURISDICTION AS RESPECTS CONTRACTS 


The forum contractus is recognized in all types of cases in three 
E.E.C. countries: Belgium, Germany, and Italy. The Belgian law 
confers jurisdiction on the court of the place where the obligation 
arises, where it has been, or must be performed.** The German law 
provides only the jurisdiction of the place of performance of the obli- 
gation,’ while in Italy suit may be brought in either the court of the 
place of contracting or the court of the place of the performance of the 
contract.”” To the contrary, in France and Luxembourg, the forum 
contractus exists only in commercial cases;** the law of The Nether- 
lands does not recognize the forum contractus at all. 

This peculiarity of the Netherlands legislation to a certain extent 
explains a provision such as article 126(3) of the Netherlands Code of 
Civil Procedure, which, when the defendant has neither domicile nor 
residence in The Netherlands, confers jurisdiction on the court of the 
plaintiff's domicil.** In effect, if this were not the case, a Dutch plaintiff 





208; article 23 of the Italian Code of Civil Procedure; article 126(11) of The Nether- 
lands Code of Civil Procedure (that nevertheless allows a choice between the place 
of the siége social and the court of the domicil of one of the liquidators). 

6 Article 21, German Code of Civil Procedure; article 19(1) [second sentence] of 
Italian Code of Civil Procedure. For the solution by the courts in France cf., Niboyct, 
op. cit. supra, note 2 at No. 1808; Cie La Sauvegarde c. Danzas et Cie., Cour Lyon, 
February 5, 1925, 1925 D.H. 209; Cuche et Vincent, Procédure civile et commerciale 
(Paris, 1960, 12th ed.) at 224, 245. 

47 In Germany, jurisdictional competence as respects the Treasury is determined by 
the seat of the Agency designated to represent the Treasury (article 18, Code of Civil 
Procedure). In Belgium, actions involving the Treasury have to be brought in the 
court of the place of collection (Law of March 25, 1876 article 40(2)). In The Nether- 
lands, whether the State is the plaintiff or the defendant, its domicil is considered 
to be the place where the Government is located (article 97(6) and article 126(18) 
of Code of Civil Procedure). In Italy, a special statute, the Law of October 30, 1933, 
no. 1811 regulates this question: if the Administration is the defendant, action shall 
be brought either in the court of the place of contracting or of the place of exe- 
cution, or in the court of the place where the property, movable or immovable, which 
is the object of the litigation, is located (Code of Civil Procedure, article 25). In France 
and in Luxembourg, in cases against the Public Treasury, process is served on the State 
in the person or the offices of its agent; in cases against the public administration or 
public establishments (établissements publics), process is served at the place where the 
administration of such offices is located, etc. (Cf. articles 69 of the French and Luxem- 
bourg Codes of Civil Procedure). 

48 Articles 42 and 52(3) of the Belgian Law of March 25, 1876. 

49 Article 29, German Code of Civil Procedure. 

°° Articles 4(2) and 20 of the Italian Code of Civil Procedure. 

*? Articles 420 of the French and Luxembourg Codes of Civil Procedure, wnicn pro- 
vide: “Le demandeur pourra assigner a son choix, devant Ie tribunal du domicile du 
défendeur, devant celui dans l’arrondissement duquel la promesse a été faite et la 
marchandise livrée, devant celui dans l’arrondissement duquel le paiement devait étre 
effectué.” It must be noted that in the Treaty between France and Belgium of July 8, 
1899, France has also recognized, under certain conditions, the forum contractus in 
civil matters (Article 2 of the Treaty; cf. Weser, Juris-Classeur de Droit international, v° 
Convention franco-belge du 8 juillet, 1899, No. 37 et. seq., Paris, March 1960, Fasc. 591). 

°? Cf. on this disposition, sepra, A. 1. at note 3. 
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would have to sue a foreign defendant in the country of his origin, 
and this even if the contract had been concluded and performed in 
The Netherlands. It is for this reason that in the international treaties 
which The Netherlands have concluded and in which they have ac- 
cepted the exclusion of exceptional rules of jurisdiction, the forum 
contractus has been introduced as a basis of jurisdiction in the relations 
between the contracting countries.” 

In the French legislation, it has likewise been noted that the absence 
of the forum contractus in civil matters may be unfortunate in certain 
cases. Thus, the Law of April 6, 1932, was enacted, under which dis- 
putes concerning supplies, works, leases, manufacturing or industry, 
can be brought before the court of the place where the agreement has 
been contracted or performed when one of the parties is domiciled in 
such place. The purpose of this law is to protect merchants in resorts 
as respects the charges incurred by a transitory clientele.” 


3. JURISDICTION AS RESPECTS TORTS 


Of the six legal systems, only the French and German laws expressly 
provide that a suit for compensation of damages caused by a tort 
may be brought in the court of the place where the act (fait) causing 
the damage occurred.” This jurisdiction is important on account of 
the number of motor vehicle accidents. There is a definite interest 
that the court of the place where the accident’ occurs may entertain 
suits arising from the accident, in view of the fact that it is best quali- 
fied to make the findings and investigations which are necessary. It is 
true that even without a formal text, the forum of the place of the 
tort seems likewise to be accepted in the other countries in the Common 
Market, either by application of general provisions conferring juris- 
diction on the court of the place where the obligation arises,” or on 
the basis of penal provisions,’ or also under bilateral treaties.”* 


53 Treaty between The Netherlands and Belgium of March 28, 1925, article 4; 
Benelux Draft Treaty, article 4. 

54 Niboyet, op. cit. supra, note 2, at No. 1823. 

55 Article 59(12) of French Civil Code of Procedure and Decree of December 2?, 
1958, article 21; article 32 of German Code of Civil Procedure and article 20 of the Law 
of December 19, 1952, on Motor Vehicles (Strassenverkehrsgesctz). 

56 Cf. article 42 of the Belgian Law of March 25, 1876; article 20 of Italian Code of 
Civil Procedure. 

57 With regard to a civil action which may be brought in a criminal court at the 
place of the wrong, cf. especially articles 3, 23, and 63 of the Luxembourg Code d’instruc- 
tion criminelle of December 9, 1808; article 63 of the Belgian Code d’instruction 
criminelle of November 27, 1808; article 4 of the Belgian Law of April 17, 1878; 
articles 7 and 403 of the German Code of Criminal Procedure of February 1, 1877; 
articles 23 and 39 of the Italian Code of Criminal Procedure of October 19, 1930; 
articles 2 and 332 of The Netherlands Code of Criminal Procedure of January 15, 1921. 

58 For treaties containing rules of direct competence, i.e., rules which designate the 
competent judge in the relations between the contracting states, cf.? French-Belgian 
Treaty of July 8, 1899; Weser, op. cit. note 45 at p. 20 and decisions cited; article 4 of 
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4. OTHER FUNDAMENTAL BASES OF JURISDICTION 


In cases involving immovables,” the legislations of the six E.E.C. 
countries unanimously recognize the jurisdiction of the forum rei 
sitae.” In France, as well as in Germany, in Italy, and in the Benelux 
countries, real actions concerning immovables must be brought in the 
court of the place where the immovable is located. 

Four of the six members of the E.E.C. are in agreement that, when 
a mixed action is involved, that is, an action combining a personal 
action (12 personam) with a real action (in rem)” the plaintiff may 
elect between the court of the domicile of the defendant and the court 
of the situs;"’ in Italy, certain authors are of the same opinion, but 
the question nevertheless seems controversial.”* 

In Belgium, the notion of “mixed actions” has only historical interest: 
it was repudiated by the Law of March 25, 1876, and most of the 
so-called mixed actions in the previous law are now regarded as per- 





the Treaty between The Netherlands and Belgium of March 28, 1925 (the text in 
Jellinek, 2 Die zweiseitigen Staatsvertrage tiber Anerkennung auslandischer Zivilurteile 
(Berlin, 1953) at 272); for treaties containing rules of indirect competence, i.e., rules 
which are limited to the execution only of judgments, cf.: article 15 of the French- 
Italian Treaty of June 3, 1930 (cf. Jellinek, tid. at 311; also Weser, “Faut-il reviser la 
convention franco-italienne du 3 juin 1930 sur l’exécution des jugements?” 44 Revue 
critique de droit international privé (1955) 70); Treaty between Germany and Italy of 
March 6, 1936, article 2(4) (Jellinek, i5:d. at 291); Treaty between Belgium and Ger- 
many of June 30, 1958 (1959 Bundesgesetzblatt, II, July 8, 1959, p. 765, 1960 Pasinamie 
1119) article 3(1) sub. 6; Benelux Draft Treaty, article 4. For arguments in favor of 
Treaties containing rules of direct competence, cf. Weser, /oc. cit. note 29, in 49 Revue 
critique de droit international privé (1960) at 27 et seq., 151 et seq., 313 et seq., and 
533 et seq.; 50 Revue critique de droit international privé (1961) at 105 et seq. 

59 For an enumeration of real actions in French law, cf. articles 2, 5(1), (2) and (6), 
6(2) and 7(2), (3), (4), (5), (6), (7), (8), (9), (12), (13), (14), (15), and (16) of 
decree No. 58-1284 of December 22, 1958; for German law, article 42 of Code of Civil 
Procedure. 

6° Article 59(5) of French Code of Civil Procedure and article 23 of Decree of 
December 22, 1958; article 24 German Code of Civil Procedure (exclusive jurisdiction) ; 
articles 4(2) and 21 of Italian Code of Civil Procedure (exclusive jurisdiction) ; article 
59(3) of Luxembourg Code of Civil Procedure; article 126(8) of The Netherlands Code 
of Civil Procedure; articles 46 and 52(1) of the Belgian Law of March 25, 1876. 

With regard to bilateral treaties, the forum rei sitae is expressly provided by article 16 
of the French-Italian treaty, by article 2(7) of the Italian-Germany treaty, by article 
3(1), §7 of the Belgian-German treaty, and by article 2(6) of the Italian-Netherlands 
treaty (draft of the treaty already ratified in The Netherlands, cf., Tractatenblad van 
het Koninkrijk der Nederlanden, no. 137 (1959)); for references to other treaties, cf., 
Jellinek, op. cit. supra, note 58. 

8! For the criterion of mixed actions in French law, cf.: Dalloz, 1 Répertoire de 
procédure civile et commerciale, v° Action, Nos. 205 and 223 (Paris, 1955); mixed ac- 
tions are, for instance: actions to void the fraudulent sale of an immovable (Dame 
Meynard-Chaliron c. Burgaud et autres, Cass. Civ. July 6, 1925, 1926 D. Pér. I, 25, note 
Crémieu), actions for rescission of sales of immovables for nonpayment of the price 
(Dalloz, Répertoire, ibid. at No. 226). 

8? Article 59(6) of French Code of Civil Procedure; article 23 of decree of December 
22, 1958; article 26 of German Code of Civil Procedure; article 126(10) of The Nether- 
lands Code of Civil Procedure article 59(4) of Luxembourg Code of Civil Procedure. 

®° Sergi Costa, Manuale di diritto processuale civile (Torino, 1959, 2d ed.) at 158. 
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sonal, for they have their source in an obligation.’ Hence they are 
brought in the court of the defendant’s domicil or that of the forum 
contractus.” 

In cases of succession, the legislations of the six countries unani- 
mously confer jurisdiction on the judge of the place where the succes- 
sion is opened, in other words, on the judge of the decedent’s domicil.” 
But this uniform solution comprises only successions opened in the 
country where the proceedings take place; for successions opened 
abroad, most of the E.E.C. member States have special provisions con- 
ferring jurisdiction on their own courts. 

Thus, although the last domicil of the decedent was abroad, the 
judge of the situs of an immovable in the succession,” the judge of the 
place of the domicil of one of the parties, the judge of the place 
where the greater part of the assets located in the country are found,” 
the court of the place where the decedent had his last national 
domicil,” etc., may in certain E.E.C. countries take cognizance of the 
partial devolution of a succession opened in another country. The in- 
conveniences resulting from a plurality of judgments for the settlement 
of the same succession can be avoided only by the conclusion of treaties 
providing unity of jurisdiction for all actions concerning succession.” 

Each of the legislations of the countries of the Community provides 
special procedures by which, independently of the principal action, 
provisional and emergency measures may be sought. The manner in 
which these proceedings are conducted differs somewhat from one 
State to another. Thus, in France, suit may be brought either before 
the judge of the debtor’s domicil,”’ or before the judge within whose 
jurisdiction the goods to be attached are situated; in Germany, either 
the tribunal with jurisdiction to decide on the merits,’ or that within 
whose jurisdiction the object in dispute is found.”* In Luxembourg, 

64 Répertoire pratique du droit belge, v° Actions Nos. 239 and 240. 

65 Articles 42 and 52(3) of the Belgian Law of March 25, 1876. 

66 Article 59(8) of French Code of Civil Procedure and article 110 of French Civil 
Code; article 27(1) of German Code of Civil Procedure; articles 4(22) and 22 of Italian 
Code of Civil Procedure and article 456 of Italian Civil Code; articles 47 and 52(4) of 
the Belgian Law of March 25, 1876; article 126(12) of The Netherlands Code of Civil 
Procedure; article 59(6) of the Luxembourg Code of Civil Procedure. 

67 Article 48 of the Belgian Law of March 25, 1876. For the solution by the courts in 
France, cf., Niboyet, op. cit. note 2, at No. 1838; Batiffol, op. cit. note 2, at No. 700 and 
the decisions cited. 

68 Article 48(2), combined with article 39(2) of the Belgian Law of March 25, 1876: 
article 22 (last §) of Italian Code of Civil Procedure. 

6° Article 22, in fine, of Italian Code of Civil Procedure. 

7° Article 27(2) German Code of Civil Procedure, referring to German decedents. 

71 Article 7 of the French-Belgian Treaty; cf. Weser, op. cit. note 45 at 226 et seq.; 
article 10 of the Benelux Draft Treaty. 

72 Who will be the President of the court of primary jurisdiction (tribunal de Grande 
Instance) or the justice of peace (juge d’instance). (Article 48, Code of Civil Procedure). 

78 Article 937(1) German Code of Civil Procedure. 

74 Article 942(1) German Code of Civil Procedure. 
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provisional measures may be obtained either from the court normally 
competent to decide the dispute, or from that of the place set for the 
performance of the agreement respecting the litigation,” but, when 
there is involved the execution of an instrument or a judgment, the 
court of the place where execution is sought alone has jurisdiction.” 

These differences between the internal laws are of little importance, 
considering that the provisional and emergency measures which may 
be obtained in the six countries, without regard to the nationality of 
the parties, are inspired by the same concern for effectiveness and 
expedition. 

Thus, in the case of Ermolieff v. his wife, née Popoff, the French 
Court of Cassation, while rejecting the right of the judge in a concilia- 
tion proceeding to pass on the validity of a divorce granted in Mexico 
between the stateless plaintiff wife, resident in Paris, and the re- 
spondent, a citizen of the United States, nevertheless considered that 
the judge quite properly had ordered the provisional measures which 
had been requested of him.” 

We should note that for the most part the bilateral treaties concluded 
among the countries of the E.E.C. provide that provisional measures 
may be requested, in case of emergency, from the authorities of each 
of the contracting countries, whoever be the judge with jurisdiction 
to determine the merits of the case.” 

In the interest of proper administration of justice, claims of setoff 
(demandes reconventionnelles)** and against a surety (demandes en 
garantie)" in the six countries of the E.E.C. are submitted to the tri- 
bunal i in which the original demand is pending.” 


*? Article 4 of the Luxembourg Law of March 23, 1893. 

76 Article 4 of the Luxembourg Law of March 23, 1893; for Belgium, cf., article 52(5) 
of the Belgian Law of March 25, 1876. 

77 Cass. Civ. (1®® Sect.) June 16, 1958, 47 Revue critique de droit international privé 
(1958) 751, note Hébraud. 

*8 Article 9 of the French-Belgian Treaty; article 8 of The Netherlands-Belgian 
Treaty; article 8 of the Benelux Draft Treaty; article 32 of the French-Italian Treaty; 
article 15(2) of the Belgian-German Treaty. 

79 The demande reconventionelle is a claim introduced by the defendant against the 
plaintiff in the course of the action for the recognition of a right by which the principal 
claim of the action may be mitigated or even excluded. (French text in Vocabulaire 
juridique rédigé sous la direction d’Henri Capitant (Paris, 1936) at 187). 

8°The demande en garantie is a claim made by the defendant against a person 
previously a stranger to the proceeding to have him made a party in his stead and place 
(qu'elle prenne ses lieu et place) on the ground of an obligation of guarantee. Capitant, 
ibid. at 186. 

8! For demandes reconventionelles, cf.: articles 3327 and 338 of French Code of Civil 
Procedure; article 33 German Code of Civil Procedure; articles 50 and 52(9) of the 
Belgian Law of March 25, 1876; articles 4(3) and 36 Italian Code of Civil Procedure; 
article 250 The Netherlands Code of Civil Procedure; articles 337 and 338 of Luxem- 
bourg Code of Civil Procedure. 

For demandes en garantie, cf.: articles 59(10) and 181 French Code of Civil Pro- 
cedure; also Decree of December 22, 1958, article 28; articles 4(3) and 32 of Italian 
Code of Civil Procedure; articles 50 and 52(9) of Belgian Law of March 25, 1876; article 
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In this matter, also, the national rules of jurisdiction of the States 
of the Community converge.” 


5. THE NON-OBLIGATORY (RELATIVE) NATURE OF RULES OF JURISDICTION 


It is thought in the six countries of the Common Market that, the 
territorial rules of jurisdiction being enacted only for the benefit of the 
parties, they—apart from exceptions—are free to derogate therefrom.” 
While this principle seems to be unanimously accepted in each of the 
E.E.C. countries, nevertheless there exist certain divergencies as respects 
its application in the different States of the Community. 

In France, Belgium, Italy, The Netherlands, and Luxembourg, the 
means ordinarily chosen by the parties to submit their dispute to a 
judge other than the one normally competent, is by election of domicile. 
When in these countries, a domicile has been elected for the perform- 
ance of an act, the action may be brought before the judge of such 
domicile.** It should be noted that the parties likewise may elect a 
domicile conferring jurisdiction on foreign courts and thus exclude the 
jurisdiction of the national courts.” 





126(14) of The Netherlands Code of Civil Procedure; article 598) and 181 of Luxem- 
bourg Code of Civil Procedure. 

82 Jt must be noted that the German law does not recognize the rule by which claims 
against a surety may be brought in the court of jurisdiction of the principal claim. This 
circumstance, however, has not prevented Germany from including this rule in the 
Belgian-German Treaty (cf., article 3(1) (sub. 10)). 

83 These are rules which designate the judge as “territorially” competent (jurisdiction 
ratione loci) or, in other words, they decide the question whether the action should be 
brought, for instance, in the court of Rome or the court of Milan. On the other hand, 
the parties may not modify the “substantive” jurisdiction (jurisdiction ratione materiae) 
i.e., the jurisdiction according to the nature of the case (civil, criminal, administrative) 
or according to its degree (first instance, appeal, etc.). Cf. Dalloz, Répertoire de procé- 
dure civile et commerciale (Paris, 1955) V° Compétence civile No. 50 et seq. Finally, 
the parties may not even derogate from the rules of territorial jurisdiction if the law 
has conferred exclusive jurisdiction on a particular court (Dalloz, ibid. at No. 55; 
Batiffol, op. cit. supra note 2 at No. 700). 

84 French Code of Civil Procedure, article 59(11) and French Civil Code, article 11; 
articles 43 and 52(3) of Belgian Law of March 25, 1876; Italian Code of Civil Proce- 
dure, articles 4(1) and 30; The Netherlands Code of Civil Procedure, article 126(16); 
Luxembourg Code of Civil Procedure, article 59(3). 

Special texts in France and in Luxembourg provide for the voluntary submission by 
the parties to the jurisdiction of the justice of the peace (since the reform of 1958 in 
France, the judge of primary jurisdiction [juge d’instance]). These are articles 7 of the 
French and the Luxembourg Codes of Civil Procedure. 

With regard to bilateral treaties, cf.’ article 3 of French-Belgian Treaty; article 5(1) 
of The Netherlands-Belgian Treaty; article 5(1-3) of the Benelux Draft Treaty (each of 
these Conventions provides that the jurisdiction of the elected judge shall be exclusive). 

With regard to treaties limited to enforcement only, and the purpose of which is 
merely to assure the recognition of judgments rendered by the judge of the elected 
domicil, cf.’ article 2 of the Italian-German Treaty; article 3(1) sub. 2 of the Belgian- 
Ge: man Treaty; article 2(2) of The Netherlands-Italian Draft Treaty. 

85 Batiffol, op. cit. supra note 2 at No. 694; Weser, op. cit. supra note 45 at No. 108 
et seq.; Dalloz, Répertoire, op. cit. supra note 36 at No. 45. 

It should be stated nevertheless that the election of domicil by a Frenchman abroad 
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However, this result is but very partially admitted in Italian law. 
Under article 2 of the Italian Code of Civil Procedure, it is not possible, 
by agreement of the parties to derogate from the Italian jurisdiction to 
the advantage of a foreign jurisdiction, except when there is involved 
an action concerning an obligation between foreigners or between a 
foreigner and an Italian having neither residence nor domicile in Italy. 

In the German law, a special system has been enacted. The parties, 
by their express or even tacit agreement, may confer jurisdiction on 
a tribunal which in principle is incompetent;*° likewise, they may 
subject themselves to a foreign jurisdiction.’ However, any election 
of jurisdiction supposes that monetary claims are involved and, in 
addition, that the action does not pertain to an exclusive jurisdiction.” 

In sum, most of the exceptional** and fundamental rules’® which we 
have considered thus far are susceptible in principle of being excluded 
by the will of the litigants. In general, the same is true of the special 
provisions of the six countries, which we proceed to enumerate briefly. 


III. SpectaL JURISDICTIONS 


In France, Belgium, Italy, Luxembourg, and The Netherlands, spe- 
cial laws govern patent cases;” the same is true in the six countries 





does not necessarily imply waiver of article 14 of the Civil Code, especially when the 
limits and the meaning of this clause are controversial (Le Foyer c. Dulac, Cour Paris, 
June 29, 1949, 1949 D.J. 595; Dalloz, Répertoire, op. cit. supra note 36 at No. 48. 

86 Article 38, German Code of Civil Procedure. 

87 Rosenberg, Lehrbuch des deutschen Zivilprozessrechts (1960, 8th ed.) at 67 and 
references cited. 

88 Article 40(2), German Code of Civil Procedure; Société de Législation Comparée, 
Le droit international privé de la famille en France et en Allemagne, 454; Riezler, Inter- 
nationales Zivilprozessrecht (1949) 239; Kaplan-v. Mehren-Schaefer “Phases of Ger- 
man Civil Procedure,” 71 Harvard L.R. (1958) at 1193, 1204. 

8° Generally, the exceptional provisions dealt with supra, A. I. are not considered in 
the countries of the E.E.C. as belonging to ordre public. 

Thus, the jurisdictions provided by the following provisions may be waived: articles 
14 and 15 of the French and Luxembourg Civil Codes; articles 127 and 126(3) of The 
Netherlands Code of Civil Procedure, article 23 of the German Code of Civil Procedure, 
and articles 53 and 54 of the Belgian Law of March 25, 1876. 

With regard to article 4(4) of the Italian Code of Civil Procedure, this may be waived 
only to the extent as authorized by article 2 of the same Code. 

8° With the exception of those which are exclusive, especially: article 24 of the German 
Code of Civil Procedure and article 21 of the Italian Code of Civil Procedure, which 
provide for exclusive jurisdiction in suits involving immovables. 

1 Articles 34 and 35 of the French Law of July 7, 1844 (exclusive jurisdiction of civil 
courts and, in case of a French patent, exclusive jurisdiction of French courts with the 
exclusion of every foreign jurisdiction). Cf. Batiffol, op. cit supra note 2 at No. 700; 
Weser, Note to Forest c. Punsky, Cour Amiens, February 18, 1958, 48 Revue critique de 
droit international privé (1959) 134. The same solution in Belgium, cf. Répertoire 
pratique de droit belge, V° Brevet d’invention, No. 339 et seq.; Royal Italian Decree of 
June 29, 1939 articles 75 and 76; Luxembourg Law of June 30, 1880, article 9; Nether- 
lands Law of November 7, 1910, article 54. 

*? French Law of June 23, 1857, article 17(1); German Law of May 5, 1936, article 33; 
Royal Italian Decree of June 21, 1942, articles 56 and 57; Belgian Law of April 1, 1879, 
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for trade-marks.’ The German and Dutch laws establish an exclusive 
jurisdiction in cases of unfair competition;” certain Belgian and 
Luxembourg enactments provide, in cases involving copyright, for 
expertises ordered on simple request.”* 

Maritime and aviation cases are regulated, in the Common Market 
countries, by a series of national provisions *’ as well as by international 
conventions.”* 

Finally, it should be mentioned that special jurisdictions exist in a 
series of other matters, notably: urban rentals,”’ insurance,’* labor 
contracts,” instalment sales,’ sale of crops and pasturage,’”* school- 
ing,” custody of infants,*’* transport by railroad or post,'’* etc... . 


IV. CoNCLUSIONS FROM COMPARATIVE EXAMINATION OF THE RULES OF 
JURISDICTION OF THE SIx CoMMoN MAarKET COUNTRIES 


Comparative examination of the three great groups of rules of juris- 
diction of the six E.E.C. countries justifies drawing the following 
conclusions: 

1. In each country, there are exceptional rules of jurisdiction. While 
it is possible to make a certain rapprochement among these provisions, 
they are nonetheless quite divergent.’®° 





article 15; Netherlands Law of September 30, 1893, article 10; Luxembourg Law of 
March 28, 1883, article 10bis. 

%3 German Law of July 7, 1909, articles 24 and 25; Netherlands Law of July 5, 1921, 
article 6. 

94 Belgian Law of March 22, 1886, articles 29 and 30; Luxembourg Law of May 10, 
1898, articles 30 and 31; cf. also the German Law of June 19, 1901, article 22c. 

95 France: Code of Civil and Commerical Aviation of December 6, 1955, article 8(3), 
Law of April 2, 1936, article 10(i-2) and Commercial Code, article 407, 7°. Germany: 
Commercial Code, articles 44, 56, 480, 488 and Law on Aviation of January 10, 1959. 
Italy: Code of Navigation, articles 590, 603, 610, 620, 643, 677, 1038, 1039, 1041, 1055, 
1072; Belgium: Commercial Code, articles 46, 52, 53(1); Luxembourg: Law of Janu- 
ary 31, 1948, article 11; The Netherlands: Commercial Code, articles 543, 569, 488, 936, 
946. 

96 These, however, are frequently silent on the question of judicial jurisdiction. (Cf. 
Niboyet, op. cit. supra note 2 at Nos. 1903 and 1907. 

97 French Law of July 12, 1905 (Cf. Dalloz, Répertoire de procédure civile et com- 
merciale, V° Compétence civile des juges de paix, no. 81 et seq. (Paris, 1955); German 
Law of December 15, 1952; Royal Decree of Belgium of September 5, 1955; Luxem 
bourg Law of February 14, 1955; Law of The Netherlands of March 31, 1960. 

%8 French Law of July 13, 1930, article 3; German Law on Insurance of May 30, 1908, 
article 48 (exclusive jurisdiction) ; article 43bis of Belgian Code of Civil Procedure (ex- 
clusive jurisdiction); Luxembourg Law of May 16, 1891, article 3 (exclusive jurisdic- 
tion). 

99 French Decree of December 2?, 1958, article 4, No. 1; articles 404 and 429 of Italian 
Code of Civil Procedure; Royal Begian Decree of December 30, 1929, article 31; article 
125b(1), (2) of The Netherlands Code of Civil Procedure. 

100 Article 43ter of Belgian Code of Civil Procedure (exclusive jurisdiction) ; article 
125h(1)(2) of The Netherlands Code of Civil Procedure. 

101 Articles 42(2, 3) and 3, n°. 9 of Belgian Code of Civil Procedure (exclusive 
jurisdiction), 

102 French Decree of December 22, 1958, article 4, n° 4. 

103 Jd. article 4, n° 3. 

104 7d. articles 6, n° 4, 5 and 25. 

ao Cy. supra, A. I, 
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2. On the other hand, we have been able to determine that there 
exists a great similarity among the fundamental rules of jurisdiction 
of the six countries.’°° 

3. As respects the special rules of jurisdiction, their diversity varies 
with the special matters in which they apply; however, it may be 
stated that certain special jurisdictions are found in various states in 
the Community."”’ 


B. SOME OBSERVATIONS ON THE DRAFT PROJECT OF A 
MULTILATERAL TREATY IN PREPARATION AMONG 
THE SIX E.E.C. COUNTRIES 


Meeting in Bruxelles with Professor Bulow as chairman, in a num- 
ber of sessions since July, 1960,""* the governmental experts of the 
Common Market Countries at present are studying the draft of a 
multilateral treaty projected and presented by the reporter, M. Jenard,*” 
and elaborated by a work-group especially appointed for this purpose.""° 

This draft project includes a first Title, devoted to jurisdiction, a 
second Title, containing provisions concerning recognition and execu- 
tion of judgments as well as the exequatur procedure; a third Title is 
devoted to authenticated acts, and a fourth is to regulate the special 
problem of free judicial assistance (assistance judiciaire gratuite). 
Finally, a last Title, comprising the final provisions, will be worked 
out eventually. 

Our attention will be more especially directed to Title 1, relating to 
jurisdiction. This Title lays down in the first place a fundamental 
principle: Community nationals, domiciled in the country of the forum, 
shall be assimilated to the nationals of that State. This involves an 
assimilation, already sanctioned by numerous bilateral treaties,’** which 
moreover is in conformity with the spirit of articles 52, 59, and 60 of 
the Rome Treaty;’*” it must be remarked nevertheless that this assimila- 


aU iC). Spra, A. Tt. 

107 Cf. supra, A. Tl. 

8 Professor Bilow is Ministerialdirigent in the Federal German Ministry of Justice. 
The sessions were held from 11 to 13 July, 1960, from 24 to 26 January, 1961, and from 
12 to 16 June, 1961, at the offices of the E.E.C. in Bruxelles. The respective documents 
had been placed at the disposal of the delegates by the legal offices of the Common 
Market which assume the functions of the Secretariat during the period of negotiations. 

109 Mr. Jenard is Director in the Belgian Ministry for Foreign Aflairs. 

1° This working group, presided by the rapporteur (Mr. Jenard) and composed of the 
Italian delegate (Mr. Marmo), the delegate from The Netherlands (Mr. van Sassc 
van Ysselt), by members designated by the Common Market (Mr. Arnold and Miss 
Albrecht) and by an observer from the Benelux Commission for the Study of the Uni- 
fication of Law (Mme M. Weser), held its first special session in Bruxelles from 17 to 
19 May, 1961. 

! Article 1 of the French-Belgian treaty; article 1 of The Netherlands-Belgian treaty; 
article 1 of the Benelux Draft Treaty. Cf. Weser, op. cit. note 29 in 49, Revue critique de 
droit international privé (1961) at 186. 

"1? Articles 52, 59, and 60 of the Rome Treaty provide for the nationals of the member 
states the right of establishment and the free access to professional activities (cf. also 
articles 67 and 95 of the Rome Treaty). 
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tion is limited only to persons domiciled or having their habitual resi- 
dence in the State where the proceedings take place. 

A different system is provided for suits instituted against persons 
domiciled in the interior of the Community,’** but who are summoned 
before the courts of a State other than that where they have their 
domicile. There may be involved, for example, a Frenchman domi- 
ciled in France but summoned before the German courts or even—and 
this is an important innovation—any other person domiciled or having 
his habitual residence in one of the six countries, for instance, an 
American domiciled in France but cited before the German courts. 
These cases are to be governed by a series of rules of jurisdiction 
analogous to those which we have already encountered in the course 
of our examination of the fundamental rules.’ 

Thus, the defendant may be summoned before the courts of a 
State where he does not have his domicile:"** if the obligation on which 
the claim is based arose or is to be performed in that state;’”* if there 
are several defendants one of whom has his domicile in such State;'"’ 
if there is involved a claim against a surety or a claim by way of set- 
off ;’** if there is an agreement conferring jurisdiction,’ etc. . . . Other 
rules of jurisdiction concerning more special matters, notably those 
relating to insurance, likewise are provided for by the draft project. 
It must be emphasized that these rules of jurisdiction are limitative 
and exclude any other national rule, notably the exceptional rules of 
jurisdiction.’ 

From this it will result that an American, domiciled, for instance, in 
Belgium but sued in the French courts, will be in position to decline 
the exorbitant jurisdiction of French courts based on article 14 of the 
Civil Code.** On the other hand, this right will not be available to an 
American defendant when he is domiciled in France. For, the principle 
of assimilation which excludes the application of exorbitant rules of 
jurisdiction in France, includes only the nationals of one of the six 
Common Market countries.’” 


113Tn France, Germany, Italy, The Netherlands, and Luxembourg. 

14: Ch. supra, A. Ul. 1. 

115 If he had his domicil there, then the applicable rules would not be those of funda- 
mental jurisdiction but of the principle of assimilation which we have just examined. 
In other words, the rules of common jurisdiction apply only in the absence of a domicil 
of the defendant in the state of the forum. 

116 Cf. supra, A. 11.2. 

117 Cf. supra, A.II. 1. 

118 Cf. supra, A. II. 4, in fine, and notes 80, 81. 

149'Cf. snpra,.A. 11.5. 

120 For arguments in favor of such a solution cf., Weser, oc. cit. note 29 at 35 et seq. 

121 For this disposition, cf. supra, p. 2. 

122 It may be considered at first sight somewhat injudicious that an American (or 
another foreign national) domiciled in France should be subject there to the dispositions 
of article 14 of the French Civil Code, whereas the same American, if he were domiciled 
in one of the other countries of the Community, may decline the exorbitant jurisdiction 
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C. GENERAL CONCLUSIONS 


We have said at the beginning of this study that in order to give a 
preliminary appreciation of the draft project of a multilateral treaty 
in preparation among the six countries of the E.E.C., it would first 
be necessary to know their national legislations. 

Having examined these in the first section, and in a second having 
briefly set forth some leading principles of the draft project of the 
treaty, we should now ask ourselves what the three great groups of rules 
that compose the common law of the six countries, will become in the 
system contemplated by this draft project. 

1. The exorbitant rules’*’ will be abrogated in proceedings brought 
against a defendant national of one of the contracting countries, either 
by the principle of assimilation’* or by the common rules of 
jurisdiction.*** 

2. As respects the fundamental rules'** which, as we have demon- 
strated, constitute the basis of the national legislations, they will con- 
tinue to apply either by virtue of the principle of assimilation’” or of 
the common rules of jurisdiction of the future multilateral treaty, which, 
as we have seen, reproduce for the most part the fundamental rules 
of the six countries.’** 

3. As for the special rules of jurisdiction,’ they will be applicable 
by virtue of the assimilation of the defendant domiciled in the country 
of the forum.**° However, when a defendant domiciled in one of the 





of the French courts. However, it should be kept in mind that, according to the terms 
of the Draft Treaty, an American, domiciled in one of the other countries of the Com- 
munity, shall no more be subjected to the exorbitant jurisdiction of article 14 of the 
French Civil Code. This means a veritable protection for the American defendant who, 
without the provisions of the Convention, would be arbitrarily brought into the French 
courts which normally would have no jurisdiction over him. (This hypothesis would 
apply to an American domiciled in Belgium, for whom the only existing jurisdiction 
would be the one based on article 14 of the French Civil Code). On the other hand, in 
the hypothesis of an American domiciled in France, the jurisdiction of the French courts 
is already established by the basic rule, actor sequitur forum rei, provided by article 59(1) 
of the French Code of Civil Procedure, and article 14 of the Civil Code does not add 
anything to this jurisdiction (cf. in this sense, Weser, note to Forest c. Punski, Cass. Civ. 
April 6, 1960, 50 Revue critique de droit international privé (1961) 389. 

123 Cf. supra, A.1. 

1°4Tn case of a defendant domiciled in the state of the forum; cf. supra, B. 

125 Tn case of a defendant domiciled in one of the contracting states but brought into 
the court of another contracting state (cf. supra, B.). 

26 With regard to these, cf. supra, A. IT. 

127 Assimilation implies the application to the nationals of the contracting states of 
the rules which are applicable to their own nationals, which means, among others, the 
fundamental rules. 

128 Cf. supra, B. But certain fundamental rules are not included in the Draft Treaty 
because they are beyond the sphere of application of the Convention. This is the case 
for actions involving successions which, in the present state of negotiations, do not seem 
to be covered by the multilateral treaty. This position, however, is as yet not definitive. 

9 For these rules, cf. supra, A. TIT. 

°° Assimilation implies the application of all such provisions as are applied to 
nationals, including the provisions for specal jurisdiction. 
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E.E.C. States is summoned before the courts of another State, the 
special rules can be invoked only to the extent that they are expressly 
provided by the Treaty." 

These conclusions convince us that the draft project is conceived in 
an entirely rational manner: the exorbitant rules should, in effect, be 
abrogated among the nationals of the six countries;**’ on the other 
hand, the similarity of the fundamental rules’*’ argues convincingly 
in favor of their retention. 

The fact that the application of special jurisdictions is to be sub- 
ordinated to the condition that the defendant has a domicile in the 
country of the forum appears to us equally justified. Domicile being 
an important connecting factor, it appears to us in fact normal that a 
defendant domiciled in one of the E.E.C. countries and there assimi- 
lated to its nationals, should be subject to all the rules of special 
jurisdiction which the legislation of that country has enacted as respects 
its own nationals.’** 

The system contemplated by the draft project of the treaty offers sub- 
stantial advantages not only for the nationals of the contracting coun- 
tries but also for foreign nationals. 

1. In the first place, every person who may have to institute a suit 
in France, Germany, Italy, Belgium, The Netherlands, or Luxem- 
bourg, will know hereafter in the courts of which of the six States 
he should proceed. 

Furthermore, the courts of a State in which action is commenced 
conformably to the provisions of the future multilateral convention 
will have the obligation to declare themselves competent; on the con- 
trary, those in which action is commenced contrary to the rules of the 
treaty must, upon objection to the jurisdiction by the defendant, declare 
themselves incompetent. 

In the case of a defaulting defendant, the judge must examine his 
jurisdiction ex officio and declare himself competent or incompetent, 
in accordance with the rules of the convention. 

This system will give great security for the population of the E.E.C., 
which comprises about 168 million persons,” and for all foreigners 


131 Tt must be stated, however, that in case of this hypothesis, only such common rules 
of jurisdiction will be applicable as are enumerated in the dispositions of the Conven- 
tion, with the exception of every other national rule. 

132 Cf. supra, A.1.5. 

1383 Constantly emphasized when examining these rules, cf. supra, A. II. 

124 To the contrary, if defendant is domiciled in one of the countries of the E.E.C., for 
instance, in France, and is brought into the courts of another contracting state, for 
instance, The Netherlands, where he does not have his domicil, in all fairness, he should 
be subject to the special jurisdiction of the forum only to such extent as is recognized 
by the Draft Treaty. Therefore, in our case, as there exists no permanent element of 
attachment for the defendant with regard to his relations in The Netherlands, why 
should he then be subject to such special jurisdictions provided for particular matters as 
are not envisaged by the Treaty? 

135 In 1960, the total number of the inhabitants of the countries of the Common Mar- 
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who have to litigate in one of the countries of the Community. Many 
futile suits may thus be avoided thanks to the aid provided by the 
convention. 

2. As regards proceedings among nationals of non-contracting coun- 
tries, it is the first time, to our knowledge, that they may be subject to 
rules of jurisdiction prescribed by a multilateral treaty.’*° The rules 
of jurisdiction provided by the draft project will apply equally to 
litigation between two nationals not of Community countries. Thus, for 
example, a proceeding involving an American and a Swiss who con- 
tracted in France will, under the draft of the treaty, be within the 
jurisdiction of the French tribunals.’ 

3. Finally, there must be mentioned a most important advantage, 
which, however, is not within the domain of jurisdiction but within 
that of the enforcement of judgments. As a result, decisions rendered 
in the six countries, without distinction as regards the nationality of 
the parties, will enjoy all the facilities that Title II (in preparation) 
will give to decisions rendered within the Community. In principle, 
an American should no longer encounter any difficulties in having a 
judgment rendered in France executed, for example, in Germany, and 
vice versa. 

In conclusion, the realization of a multilateral treaty among the six 
E.E.C. countries will mark a new and important stage in the har- 
monization of European laws respecting the administration of justice. 
We hope that it may one day form a basis for an arrangement between 
the United States and the E.E.C."** If such an arrangement could be 
concluded, American nationals would be assimilated to the nationals 
of the E.E.C. countries in which they have their domicile, which—in 
addition to other advantages—will imply the exclusion of every rule 
of exorbitant jurisdiction of the six countries so far as they are 
concerned. 

We believe that an arrangement between the United States and the 
E.E.C. would give new and important guarantees to American citizens 
and corporations established or having branches in Europe. Conform- 





ket was 167,800.00 (France 45 millions; Germany Federal Republic 53 millions; Italy 
49 millions; Belgium 9 millions; The Netherlands 11,500,00; Luxembourg 300.000). 

186 For the applicability of the rules of jurisdiction of the Benelux Treaty, as well as 
those of the bilateral Treaties (French-Belgian, Dutch-Belgian Treaties) it is necessary 
that at least one of the parties should be a national of the contracting States. 

187 The Draft Treaty provides as a common rule the place at which the obliga- 
tion arose (cf. supra, B.). However, this would not be the case without a treaty: the 
place at which the obligation arose would not, in itself, confer jurisdiction on the French 
courts. (Cf. article 420, French Code of Civil Procedure; supra note 51). 

138In this sense, “L’assistenza giudiziario internazionale,” address by Mr. L. Marmo 
at the Conference in Varese, August 26-29, 1961 (Milano, 1961) 12. We are aware of the 
difficulties which would arise for the United States from the conclusion of such a treaty. 
For the possibilities of overcoming these difficulties, cf. Nadelmann, “The United States 
of America and Agreements on Reciprocal Enforcement of Foreign Judgments,” 1 
Nederlands tijdschrift voor Internationaal Recht 156, 167 (1953/54). 
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ably to the resolutions often expressed by the European economic 
milieu it would in a most efficacious manner promote commercial 
exchanges’ between the countries of the Common Market and the 
United States. 


139 One third of the foreign commerce of the United States is directed to Europe. 
(Statement by President Kennedy at his press conference on November 8, 1961, N.Y. 
Times, Nov. 9, 1961). 
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PETER HAY 


Frustration and its Solution in German Law 


I. THE PROBLEM OF FRUSTRATION 


The ancient maxim pacta sunt servanda requires faithful perform- 
ance of contractual obligations, except when physically impossible. 
The problem, to what extent substantial change of circumstances also 
should relieve the obligor from the now onerous burden of his obliga- 
tion, has been put into new and urgent focus by the economic devel- 
opments of the Twentieth Century. 

In medieval law, difficultas became an excuse for performance as 
a direct contribution of canon law’ and its ethical outlook, which 
considered good intention equal to performance. The early codifica- 
tions of the eighteenth century*® solved the problem more cautiously 
by means of the clausula rebus sic stantibus—the theory that every 
contract is subject to the implied condition (operating as a condition 
subsequent)* that circumstances in existence at its conclusion would 
not change. The same theory has been advanced for the interpretation 
of treaties, the contracts of nations.* In private law, however, the 
clausula doctrine lost currency in Europe, particularly in Germany, 
during the Nineteenth Century. Causes contributing to its demise were 
the influence of the school of scientific positivism, the advocacy by 
the historical school of classical concepts, particularly of Roman law, 
which denied relief for frustration, and emerging concepts of eco- 


Peter Hay is Assistant Professor of Law, University of Pittsburgh. 

Norte: In citing German cases, the following abbreviations will be used: RG: 
Reichsgericht; RGZ: Entscheidungen des Reichsgerichts in Zivilsachen; OGHZ: Ent- 
scheidungen des Obersten Gerichtshofs fiir die britische Zone in Zivilsachen; BGH: 
Bundesgerichtshof; BGHZ: Entscheidungen des Bundesgerichtshofs in Zivilsachen; 
NJW: Neue Juristische Wochenschrift; JW: Juristische Wochenschrift; JZ: Juristen- 
zeitung. Citations are first to volume or year, then to page. 

‘Meijers, “La force obligatoire des contrats et ses modifications dans les droits 
modernes,” Rapport, Actes du Congrés International de Droit Privé, II, 99 at 101 
(Rome, 1950); cf. Fritze, “Clausula rebus sic stantibus,” 17 Archiv fir Birgerliches 
Recht 20 at 22 ff. (1900). 

* Bavarian Landrecht, IV, c. 15 § 12; Prussian Allgemeines Landrecht 1. 5, § 378. 
Cf. Pfaff, “Die Clausel: Rebus sic stantibus in der Doctrin und der ésterreichischen 
Gesetzgebung,” Festschrift fiir Unger 221 at 299, 306 (1898). 

a Comparative Law—Cases, Text and Materials 365-366 (note) (2nd. ed., 

*The principle of the clausula rebus sic stantibus has never been recognized by the 
International Court of Justice. Larson, When Nations Disagree 42-43 (1961). For a 
discussion of this problem in international law generally, see Kaufmann, Das Wesen 
des Volkerrechts und die Clausula Rebus Sic Stantibus (1911); Williams, “Permanence 
of Treaties,” 22 Am. J. Int’l L. 89 (1928); Pouritch, De la clause “Rebus sic stantibus” 
(1918); Jessup, A Modern Law of Nations 140, 150-52 (1948). 
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nomic liberty and its concomitant, private autonomy.” Early attempts 
to revive the doctrine or to introduce a new solution were futile. In 
1850 Windscheid in Germany advocated the implication of a “presup- 
position” in every contract.° In France, similar efforts were made in 
connection with cases arising out of the then current practice to enter 
into insurance contracts in order to secure a substitute for the satis- 
faction of one’s draft obligation. When the draft quota was raised, 
lower courts refused to enforce the contract against the insurer, hold- 
ing that the “dase essentielle” of the obligation had been disturbed. 
However, the Court of Cassation reversed on the basis that only 
impossibility could discharge the obligation.’ 

All considerations of the extent to which an obligor may be relieved 
from the binding force of his obligation for reasons other than physical 
and objective impossibility must face some fundamental questions of 
theory and policy. 

The traditional view of contract law regards the contract primarily 
as an instrument of private autonomy.° If this view be accepted as the 
premise, the question might be asked whether the intention of the 
parties, or the purpose of their contract, will be more closely approxi- 
mated by recourse to extracontractual elements, such as the circum- 
stances surrounding the transaction (Tatbestand), or by a rigid ex- 
amination of the terms of the contract alone. The latter approach is 
usually justified on the basis that the parties could have guarded them- 
selves against future contingencies by the insertion of express stipula- 
tions and conditions. Furthermore, the fear cannot be dismissed lightly 
that any other approach would only facilitate the avoidance of disad- 
vantageous bargains. A competing view would urge that unusual, or 
even catastrophic, changes were not, indeed could not have been, in the 
contemplation of the parties and that, to this extent, the contract rests 
on tacit assumptions which may be given effect either as implied condi- 
tions or on the theory that the contract now contains a gap. 

It is possible, however, to take a less traditional view of contract law 
and to attribute a social function to private obligations. This notion is 
expressed in German law by the requirement that contractual dealings 
must conform to the standard of good faith.” The contract, thus con- 
ceived as an instrument of social intercourse, permits the consideration 
of extracontractual elements, such as changes of circumstances and 
their effect on the economic position of the obligor. 


5 Wieacker, Privatrechtsgeschichte der Neuzeit 310 (1952). 

® Windscheid, Die Lehre des rémischen Rechts von der Voraussetzung (1850). 

7 Paris, May 26, 1854; Rouen, June 3, 1854; Rennes, June 12, 1854: all in Dalloz 
Recueil Périodique 1854, 2.129 ff. Judgments of the Cour de Cassation, ibid., 1856, 1.35 
and (is — in Kegel-Rupp-Zweigert, Die Einwirkung des Krieges auf Vertrage 
256 (1941). 

8 Pound, “Liberty of Contract,” 18 Yale L. J. 451-457 (1909). 

®See Part 1V, infra. 
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Thus, depending on the basic approach to contract law, various ways 
exist by which a concept of frustration may be recognized. If the 
traditional approach is accepted, the change in circumstances may be 
regarded as creating a gap in the contract which may be filled and the 
contract thus adjusted. Also, the tacit assumptions of the parties may 
be given effect by the implication of a condition in the contract. Alter- 
natively, if the contract is regarded as possessing a social function, the 
ethical standard (for instance, the requirement of good faith) may 
require an examination of the effect of the changed circumstances on 
the nature of the obligation owed and on the economic position of the 
obligor. Enforcement may then be denied, and the obligor relieved, 
on the basis that the obligee should not be permitted to profit by the 
obligor’s emergency. This approach would seek to determine the pur- 
pose of the transaction. Its resemblance to the implied condition is thus 
only superficial since it does not seek to expand the literal terms of 
the contract by means of a fiction, but goes beyond the literal terms 
and considers extracontractual elements of the relationship of the par- 
ties. A determination of the purpose of the transaction naturally in- 
volves many subsidiary questions. Most importantly, the question arises 
whether the purpose, in order to be legally relevant, must be one com- 
mon to the parties, or whether a subjective purpose is relevant if made 
known to or in fact known by the other party, or whether even an 
unknown subjective purpose will be recognized as long as it can be 
objectively determined from the nature of the transaction. Regardless 
of the basic approach, however, any recognition of a concept of frustra- 
tion would seem to require as a prerequisite that the change in circum- 
stances was both unforeseen and unforeseeable and that it was sub- 
stantial in terms of effect on the obligation of the party seeking relief. 

Finally, there is the problem of the proper remedy. Should relief 
take the form of termination of the obligation (with or without com- 
pensation of the expectancy interest, or with a distribution of the loss) 
or should there be judicial adjustment of the contract in accordance 
with the changed circumstances? Again, the answer might depend on 
the basic approach to contract law. An approach seeking social justice 
may require adjustment of the contract in the interest of both parties, 
including perhaps a distribution of the burden. Under traditional 
theory, an implied condition might serve to terminate the obligation 
ex nunc, while adjustment could be achieved under the gap-filling 
approach. 

Anglo-American law has so far failed to provide a comprehensive 
solution to the problem. Foreign legal systems have afforded greater 
relief. German law in particular has developed a far-reaching doctrine 
of frustration. In the following, the Anglo-American development will 
be recalled briefly, followed by a short survey of the means by which 
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relief has been given in other systems. Finally, the German solution 
will be traced in greater detail. 


Il. THE ANGLO-AMERICAN DEVELOPMENT 


In the Seventeenth Century English case of Paradine v. Jane, the 
defendant was not excused from his obligation to pay rent when enemy 
occupation of the leased premises interfered with his possession and 
his ability to take the profits. The court said that “when a party by his 
own contract creates a duty or charge upon himself, he is bound to 
make it good, if he may, notwithstanding any accident by inevitable 
necessity, because he might have provided against it by his contract.””” 
Since that time, several theories have been advanced and, on their basis, 
limited relief for frustration has been given. Thus, common mistake 
and supervening impossibility have been considered.” More impor- 
tantly however, two theories have competed for recognition, one that a 
condition be implied in the contract, and the other that the circum- 
stances surrounding the transaction be examined in order to determine 
whether their change has materially affected the foundation of the 
contract.'” These theories can best be illustrated by reference to the 
case of British Movietonews, Ltd. v. London and District Cinemas, 
Ltd.** The House of Lords first addressed itself to the doctrine of 
frustration stated by Lord Justice Denning in the Court of Appeals." 
The Lord Justice had said that “if the ensuing turn of events was so 
completely outside the contemplation of the parties that the court is 
satishied that the parties, as reasonable people, cannot have intended 
that the contract should apply to the new situation, then the court 
will read the words of the contract in a qualified sense; it will restrict 
them to the circumstances contemplated by the parties; ...” The 
House of Lords disagreed with such a wide view of frustration and 
chose to restrict relief to cases where the court can arrive at an implied 
condition by construing the contract. Viscount Simon said: “The sug- 

10 (1647) Aleyn 26, 82 E. Rep. (Full Reprint) 897-898 (1908). 

11 Cf, McNair, Legal Effects of War, 3rd. ed., 143 ff. with many cases (1948); New- 
man, Equity and Law: A Comparative Study, ch. X: “Effect of frustration in the 
Common Law System,” 189 ff. (1961); Smit, “Frustration of Contract: A Compara- 
tive Attempt at Consolidation,” 58 Colum. L. Rev. 287 at 303 ff., particularly note 125 
(1958). 

12 Bank Line, Ltd. v. Arthur Capel and Co., [1919] A.C. 435; Tamplin (F.A.) 
Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 2 A.C. 397; Metro- 
politan Water Board v. Dick, Kerr and Co., [1918] A.C. 127 and 131; Constantine 
Steamship Line, Ltd. v. Imperial Smelting Corp., Ltd., [1942] A.C. 154. In the last 
mentioned case, at 171, Lord Simon apparently recognized the distinction between 
the two theories. Recently, however, it has been argued that the two theories have 
merged. McNair, “Frustration of Contract by War,” 56 L. Q. Rev. 173, 178-179 (1940) 
and Smit, note 11 supra, at 304. In the light of the recent cases discussed in the text 
at notes 17-20, infra, this view seems questionable today. 


18 [1951] 2 All E. R. 617. 
141950] 2 All E. R. 390 at 395, 
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gestion that an ‘uncontemplated turn of events’ is enough to enable a 
court to substitute its notion of what is ‘just and reasonable’ for the 
contract as it stands . . . appears to be likely to lead to some mis- 
understanding. . . . If, on the other hand, a consideration of the terms 
of the contract, . . . shows that they never agreed to be bound in a 
fundamentally different situation which has now unexpectedly 
emerged, the contract ceases to bind at that point. . . .”’* The House 
of Lords reversed. The difference in the two approaches is admittedly 
small in terms of probable result. However, the solution of problems 
of frustration by means of an implied term is a very narrow avenue. 
A condition is implied where lack of knowledge or concern on the 
part of the parties prevented express stipulations. It achieves a desirable 
result through the use of a fiction, styled “construction of the contract,” 
and dismisses a consideration of the circumstances and foundation of 
the contract because it would not also proceed from the literal terms 
of the agreement. 

Several recent decisions have attempted to define the type of “funda- 
mental change” which would permit either the implication of a condi- 
tion or a consideration of the foundation of the contract. Lord Radcliffe 
stated in 1956 that frustration occurs when performance of the contract 
would “render it a thing radically different from that which was 
undertaken by the contract.”** Yet, the Queen’s Bench Division held 
in 1959 that a contract to sell Sudanese groundnuts c.i.f. Nice was not 
frustrated by virtue of the closing of the Suez Canal even though 
routing the shipment round the Cape of Good Hope rendered freight- 
age five times as costly.’’ As did the Court of Appeals in a 1960 case 
arising out of the closing of the Suez Canal,** the Queen’s Bench gave 
the reason that performance by the longer route did not radically 
change the contract.’” However, in yet a third case involving substan- 
tially similar facts, Pearson, J. said in 1960 that “the route via the Cape 
of Good Hope is so circuitous, and so unnatural, and so different . . . 
from the route via the Suez Canal that it should be regarded as funda- 
mentally different for the present purposes. There was therefore, in 
my view, frustration of the contract. . . .”*° Thus, while relief may be 
available under English law—regardless of the theoretical approach— 
if the changes were “fundamental,” the standard employed has been 





1 Note 13 supra, at 625; this case is discussed in detail by Gow, “Some Observations 
on Frustration,” 3 Int. & Comp. L. Q. 291 (1954). 

18 Davis Contractors, Ltd. v. Fareham U.D.C., [1956] 2 All E.R. 145 at 160. 

17 Albert D. Gaon and Co. v. Société Interprofessionelle des Oléagineux Fluides 
Alimentaires, (1959) 3 Weekly L. R. 622. 

18 Tsakiroglou and Co. v. Noblee and Thorl, [1960] 2 All E.R. 160. 


™ Thus, “. . . even when doth parties concur at the moment of the contract in ex- 
pecting a particular mode of performance, . . . this concurrence of expectation does 
not of itself . . . make that mode of performance a term or condition of the contract.” 


Hamson, “Contract-c.i.f.-frustration-closure of Suez Canal,” 1960 Camb. L. J. 10 at 11. 
°° Société Franco, etc. v. Sidermar S.p.a., [1960] 2 All E.R. 529 at 544. 








350 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 10 


very strictly defined, especially when compared with German law as 
will be seen below. The strict requirement of English law is paralleled 
in a New Zealand case“ where earthquake damage to leased premises 
two years before the expiration of the lease was held not to discharge 
the contract, even though the tenant’s business equipment would 
require ten months’ expensive repair. The reason given was that earth- 
quakes were foreseeable in New Zealand and the risk insurable. It 
thus seems quite clear that English courts, as well as American courts, 
refuse to give relief when performance has only become onerous or 
more expensive.” On the remedies side as well, English law has 
tended to be restrictive, perhaps principally because of its theoretical 
approach to the basic problem. Thus, when relief is given, future 
obligations are considered discharged. On the other hand, no restitution 
is given for performance already rendered when the obligation to 
perform preceded the discharge.’ It deserves mention, however, that 
the Law Reform (Frustrated Contracts) Act of 1943°* now affords 
greater relief with respect to remedies. While the statute does not deal 
with the substantive basis of relief for frustration, it provides that, once 
frustration is determined to exist, a quasi-contractual claim exists for 
benefits conferred and an equitable apportionment of losses may be 
made. Similar statutes were recently enacted in Ontario, Canada, and 
Victoria, Australia.” 

In the United States, relief for frustration is also very limited. Indeed, 
a 1960 survey found only twenty-nine cases which reflected acceptance 
of the doctrine of frustration.** The formulation of the doctrine in the 


*1 Hawke’s Bay Electric-Power Board v. Thomas Borthwick and Sons (Austra- 
lasia), (1933) N.Z.L.R. 873 (S.C.). In a recent case, the New Zealand Supreme Court 
has adopted the definitions stated by Lord Radcliffe and Viscount Simonds in the 
Davis case, note 16 supra. Wilkins and Davies Construction Company, Ltd. vy. 
Geraldine Borough, (1958) N.Z.L.R. 985 at 988-989, 991 (S.C.). 

*2 Cf. Wortley, “The need for more uniformity in the law relating to the interna 
tional sale of goods in Europe,” Legal Problems of the European Economic Com- 
munity and the European Free Trade Association, Int. & Comp. L. Q., Supp. 1 (1961) 
45 at 54; Friedmann, Law in a Changing Society 113 (1959). 

23 See Krell v. Henry, [1903] 2 K.B. 740; Chandler v. Webster, [1904] 1 K.B. 493; 
Fibrosa Spola Akeyjna v. Fairbairn Lawson Combe Barbour, Ltd., [1943] A.C. 32, 
[1942] 2 All E.R. 122. It must be noted, however, that the Frbrosa decision overruled 
the Chandler case insofar as it held that a buyer could recover an advance pay- 
ment in quasi-contract when the contract had been terminated by the war. How- 
ever, the court refused to allow the seller to keep any part of the advance payment, 
even though expenses had been incurred. Furthermore, the court indicated, at 54-55, 
56, that no quasi-contractual remedy would be available if a benefit, however small, 
had been conferred on the buyer. See the discussion of the remedies problem in von 
Mehren, The Civil Law System—Cases and Materials 756-757 (1957). 

*46 & 7 Geo. 6, c. 40. 

25 The Frustrated Contracts Act, Rey. Stat. Ontario, 1950, c. 151; Dyett, “Frustrated 
Contracts Act 1959 (Victoria),” 14 Australian Lawyer 8, at 8, 10 (1961); “Frustrated 
Contracts Act 1959,” 33 Law Institute J. 338 (Victoria, 1959). 

26 Comment, “Contracts-Frustration of Purpose,” 59 Mich. L. Rev. 98 at 106, par- 
ticularly notes 48-50 (1960). On the basis of a 1953 survey Professor Anderson con- 
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Restatement of Contracts’ has not found general acceptance.” The 
few cases accepting a concept of frustration have generally reflected 
the English approach with regard to the fiction of an implied term.” 
An illustration is the recent case of Olson v. Carbonara®’ which, to 
one commentator, marks the acceptance of the doctrine in Illinois.” 
The court stated that, if the parties making the contract must have 
known that it could not be performed unless particular circumstances 
continued to exist, the “assumption of the continued existence is im- 
plied and the parties are excused from performance” when the circum- 
stances change. 

However, relicf for frustration has been approximated by the denial 
of specific performance in equity when circumstances had changed 
substantially.** This, “combined with . . . the law court’s reliance on 
the good sense of a jury .. . in fixing the amount of damages .. .” 
may often come close, in result, to relief for frustration.” 


III. SOME FOREIGN APPROACHES TO FRUSTRATION 


Foreign legal systems have generally taken one of three approaches 
to the problem. A large group of countries rejects a general doctrine 
of frustration and affords only limited relief by special legislation in 
times of crisis. A second group has elaborated doctrines of frustration 
by judicial construction of code provisions prescribing general stand- 
ards of conduct, such as good faith. Finally, a third group authorizes, 
by statute, the judicial adjustment of contracts in accordance with 
principles of “equity.” 





cluded that the doctrine of frustration had not been accepted by any American court 
of last resort. Anderson, “Frustration of Contract—A Rejected Doctrine,” 3 De Paul 
L. Rev. 1 (1953). Cf. Note, 6 De Paul L. Rev. 289 (1957). But see notes 30 and 31 infra. 

*7 Restatement of Contracts Section 288 (1932). See Corbin, Contracts, VI, §§ 1320- 
1372, particularly § 1322 n. 19 (1951). 

*S Anderson, note 26 supra, at 21-22. 

A good summary of American theories is given by Smit, note 11 supra, at 307 ff, 
who collects the literature at note 159. 

*9 Cf. Schlesinger, note 3 supra, at 371 No. 3; Comment, “Contracts-Frustration of 
Purpose,” 59 Mich. L. Rev. 98 at 113 (1960). 

*© 21 Ill. App. 2d. 69, 157 N.E. 2d. 273 at 275 (1959), leave to appeal denied 17 Ill. 2d. 
147 (1959), 

31 Kiley, “Doctrine of ‘frustration, ” 46 A.B.AJ. 1292 (1960). 

52 E.g., Bergstedt v. Bender, 222 S.W. 547 (Tex. Com. App. 1920); Willard v. Tayloe, 
8 Wall. (75 U.S.) 557 (1870); Barr v. Deiter, 190 Pa. Super. 454, 154 A. 2d. 290 
(1959). 

33 Schlesinger, note 3 supra, at 371-372. 

On the question of remedies generally, see “Apportioning loss after discharge of a 
burdensome contract: A statutory solution,” 69 Yale L.J. 1054 (1960). 
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A. RELIEF FoR FRUSTRATION BY SPECIAL LEGISLATION 


The civil courts in France** and a number of other countries” have 
rejected the doctrine of frustration. The French Court of Cassation 
based its rejection on Article 1134 of the Civil Code which declares the 
contract to be “the law of the parties.” This rejection, however, made 
it necessary to give special dispensation in times of crisis. In France, 
the Loi Failliot of January 21, 1918, provided that contracts of com- 
mercial character or concerning other successive performances, entered 
into before August 1, 1914, could be terminated should their continu- 
ance cause damage to the parties which was unforeseeable at their 
conclusion. After World War II the Law of April 22, 1949, provided 
that contracts entered into before September 2, 1939, could be termi- 
nated for similar reasons if an action was brought before July 1, 1949, 
Other laws increased payments of pensions and insurance proceeds. 
Similar legislation, easing the burdens of supply contracts and rents, 
was passed in Belgium.** In Spain, the Civil War of 1936-1939 also 
prompted abundant emergency legislation facilitating discharge of 
obligations.” 


34 The Cour de Cassation has consistently refused to recognize a theory of imprévision. 
Note 7 supra. The Conseil d’Etat, on the other hand, accepted such a theory in 1916. 
It applied the doctrine mainly to public works contracts, probably because the public 
interest was served more by the continuation of a vital contract, even if changed, 
than by a meaningless claim for damages upon default. Zweigert in Kegel-Rupp- 
Zweigert, Die Einwirkung des Krieges auf Vertrage 256 (1941); Conseil d’Etat, March 
30, 1916, Dalloz 1916, 3.25; Planiol-Ripert, Traité Pratique de Droit Civil Frangais, 
2nd. ed., VI, Nos. 391 ff. (1952); David, “Frustration of Contract in French Law,” 
28 J. Comp. Legisl. & Int. L. pts. 3-4, 11 (1946); von Mehren, note 23 supra, at 757- 
758; Drachsler, “Frustration of Contract: Comparative Law Aspects of Remedies in 
Cases of Supervening Illegality,” 3 N.Y.L.F. 50 at 65-68 (1957). 

35 See Belgium: Pasicrisie 1921, 1.380 and Kegel, “Empfiehlt es sich, den Einfluss 
grundlegender Veranderungen des Wirtschaftlebens auf Vertrage gesetzlich zu regeln 
und in welchem Sinn?” Verhandlungen des 40. Deutschen Juristentages, I (Gutachten) 
135 at 170 (1953). Netherlands: 1926 Nederlandsche Jurisprudentie 203,441; 1938,952; 
Meijers, note 1 supra, at 106; but note the draft project for the revision of the civil 
code which includes a provision on frustration, Dainow, “Civil Code Revision in the 
Netherlands: The Fifty Questions,” 5 Am. J. Comp. L. 595 at 606 (1956). Roumania: 
Cf. Art. 970 Codul Civil of 1864, 1958 edition by Ministerul Justitiei; the provision 
cited is taken directly from the French Civil Code, arts. 1134(3) and 1135; ¢f. 
lonasco, “La révision des contrats par le juge en droit roumain,” Travaux de la 
semaine internationale de droit, II: La Révision des contrats par le juge, Annex II, 
167 at 169 (1937). Lebanon: Cf. Choucri-Cardahi, “La révision des contrats par le 
juge en droit libano-syrien,” Travaux de ja semaine internationale de droit, supra, at 
87, cf. Arts. 254 and 341 of the Code of Obligations of 1932. 

The Austrian Civil Code of 1811 rejected the clausula rebus sic stantibus or other 
forms of relief for frustration, save in the limited area of preliminary contracts. Sec- 
tion 936 Austrian Civil Code; cf. Steinwenter, “Die Vertragstreue im _ biirgerlichen 
Recht,” 72 Juristische Blatter 173,197,225,250 at 225-226 (1950). 

36 Zweigert, note 34 supra, at 261. Dalloz 1949, L. 203, 258; 1949, L. 241. Kegel, 
note 35 supra, at 167-168. 

87 F, Suarez Gonzales, “Note sull’eccessiva onerosita sopravvenuta nel diritto civile 
spagnolo,” 14 Rivista Trimestrale di Diritto e Procedura Civile 1053 at 1055 (1960). 





the 
‘ion 
la 

Il, 
- le 


» at 


ther 
Sec- 
hen 


gel, 


vile 





1961] HAY: FRUSTRATION AND ITS SOLUTION IN GERMAN LAW 353 


B. JupictaL ELaBorATION OF DoctTrINEs OF FRUSTRATION 


Swiss law** has given relief by means of various theories. Primarily, 
decisions have been based on Article 24(4) (fundamental error), 
Article 119 (subsequent impossibility), Article 62 (unjust enrichment), 
and Article 21 (gaining an unfair advantage) of the Code of Obliga- 
tions and on Article 2 of the Civil Code. The Supreme Court has used 
Article 119 extensively, likening subsequent impossibility to economic 
impossibility, a distinction which, to the parties concerned, is usually 
only a matter of degree. Thus, the Court said, impossibility obtains 
within the meaning of Article 119 when there is relative impossibility, 
since the creditor may not demand more than good faith allows.” 
Relief has been given on the basis of Article 24(4) if a certain course 
of development had been expected by a party and had been made part 
of the contents of the contract.*® In addition to the use of analogies 
such as the foregoing, the Court also developed a general theory based 
on the general mandate of good faith of Article 2 of the Civil Code.” 
In determining a standard, the Court held that the decision could not 
depend “solely upon the effect which the change of circumstances has 
had upon the obligor’s duty to perform. The effect of the change on 
the entire relationship must be examined. The criterion of the threat- 
ened ruin of the obligor would in the last analysis depend upon his 
subjective ability to perform. . . .”** In addition to the foregoing, the 
Court required as an element that “the obligee’s insistence upon the 
terms of the contract amounts to an exploitation of the obligor’s emer- 
gency, in other words that the conduct is usurious and predatory.”** 
The obligor was denied adjustment of the terms of his lease because 
the Court found that he had contemplated the possibility of “bad 
years” and could therefore not be heard to contend that, under such 
circumstances, the obligee was “exploiting a disproportion between 
performance and counterperformance. . . .”“* It is interesting to note, 
however, that in two subsequent cases between the same parties the 


88 See generally, Schmitz, “Veranderte Umstande und Clausula rebus sic stantibus im 
schweizerischen Privatversicherungsrecht,” Abhandlungen zum schweizerischen Recht, 
N.F. Heft 224, at 23 ff. (1945); Deschenaux, “La révision des contrats en droit suisse,” 
30 J. Comp. Legisl. & Int. L., pts. 3-4, 55 (1948); v. Steiger, “Unzulassige Rechts- 
austibung, insbesondere die Verwirkung,” Zeitschrift fiir schweizerisches Recht, N.F. 
75, 13 (1956); Roggwiller, “Der ‘wichtige Grund’ und seine Anwendung im ZGB und 
OR,” Zurcher Beitrage zur Rechtswissenschaft, N.F. 208, 73-89 (1957). 

With respect to the application of Swiss theories in Turkish law, see Salem, “La 
révision des contrats par le juge en Turquie,” Travaux de la semaine internationale 
de droit, note 35 supra, II, 135 at 138. 

8°Entscheidungen des schweizerischen Bundesgerichtes (BGE) 57 II 508 (1931). 

4° BGE 45 II 568 (1919); 48 IT 236 (1922); 55 II 178 (1929). 

*1 BGE 59 II 372 at 377 (1933). 

*? Translation in Schlesinger, note 3 supra, at 367. 

437d., at 368. 

447d., at 369. 
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Court first permitted the lessee to terminate the lease on the basis of 
Article 269 of the Code of Obligations and, secondly, reduced the 
lessor’s compensatory damages by 75%, because damages under Article 
269 are to be computed ex aequo et bono.” 

In Scandinavia, impossibility under Section 24 of the Swedish Sale 
of Goods Act of 1905, which is identical with the corresponding acts 
of Denmark and Norway, has been interpreted to include economic 
impossibility. This concept, in turn, has been expanded to include 
“supervening hardship.” Scandinavian courts, particularly in Denmark, 
Norway, and Sweden, and to a lesser extent in Finland, have also 
resorted to a theory giving effect to the “underlying assumption” of 
the parties, a reformulation of Windscheid’s idea.“ 

The doctrine of frustration seems also to be gaining acceptance in 
Latin America“ and appears to have been recognized by a recent de- 
cision of the Supreme Court of Spain.“ 

The most far-reaching judicial elaboration of a doctrine of frustra- 
tion, however, has taken place in Germany. This will be examined in 
greater detail in Part IV below. 


C. Statutory Provisions PERMITTING ADJUSTMENT 


In Italy and a number of other countries,” code provisions permit 
judicial adjustment of contracts according to principles of equity in 


45 BGE 60 II 205 (1934); 61 II 259 (1935); cf. the detailed discussion of this case 
in Schlesinger, note 3 supra, at 370 ff. 

46 Rodhe, “Adjustment of contracts on account of changed conditions,” 3 Scandi- 
navian Studies in Law 151 at 159, 165-166 (1959). 

47 Cossio, “Nota sobre la teoria de la imprevisidn,” La Ley, November 22, 1960 
(Argentina); Kegel, note 35 supra, at 172, citing A. Perez Vives, Teoria general de 
las obligaciones, I, 176 (1951), with regard to Columbia; Azevedo, “Frustration of 
Contract in Latin America and particularly in Brazil,’ 29 J. Comp. Legisl. & Int. L., 
pts. 3-4, 15 at 16-18 (1947); A. Medeiros da Fonseca, “La force obligatoire des contrats 
et ses modifications dans les droit modernes,” Rapport, Actes du Congrés International 
de Droit Privé, IT, 115 at 126 (1950), also with regard to Brazil; Couture, “Frustra- 
tion of Contract in Uruguayan Law,” 29 J. Comp. Legisl. & Int. L., pts. 3-4, 13 at 15 
(1947); F. Fueyo Laneri, “La ejecucién de buena fe de los contratos como uno de 
los requisitos del pago,” 55 Revista de Derecho, Jurisprudencia y Ciencias Sociales y 
Gaceta de los Tribunales, pt. 1: Derecho, 95 at 106 (Chile, 1958). 

48F, Suarez Gonzales, note 37 supra, at 1066 ff. Cf. also Candil, La clausula rebus 
sic stantibus Estudio de Derecho Espafiol 124-126 (1946). 

49 Italian Civil Code of 1942, arts. 1467-1469. It should be noted that some limited 
relief for frustration was available before the enactment of the present code. On the 
one hand, it is said that the old clausula rebus sic stantibus never disappeared entirely 
and was still applied to long term contracts at the turn of the century. Kegel, note 35 
supra, at 171. On the other hand, a decree of May 27, 1915, provided that the war 
should be considered force majeure within the meaning of Article 1266 of the Civil 
Code of 1865. Da Fonseca, note 47 supra, at 117. For the old Italian Code, see Hede- 
mann, “Der Vertrag und die veranderten Umstande,” 12 Zeitschrift fiir auslandisches 
und internationales Privatrecht 174 (1939). Similar provisions are contained in Article 
147 of the Egyptian civil code of 1948 and in Article 388 of the Greek civil code of 
1946. On the last-named, see Zepos, “Frustration of Contract in Comparative Law and 
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cases where contracts have become eccessivamente onerosa. A test 
contained in several Inter-Scandinavian statutes authorizes the courts 
to set aside or to modify contracts when their application would “con- 
flict with acceptable business practice” or would “otherwise be im- 
proper.”’* Much vaguer standards, authorizing the courts to change 
contracts according to principles of equity when good faith so requires, 
were given in Article 1150 of the Draft Project for a Hungarian Civil 
Code of 1928 and in Article 269 of the Polish Code of Obligations of 
1934. Finally, passing mention should be made of the standards con- 
tained in the new Civil Codes of Hungary and Czechoslovakia and in 
the Draft Project for a Civil Code of Poland.°* The Czechoslovakian 
Code provides in Section 212 that obligations may be altered or can- 
celled in the interest of a unified economic plan, while both the 
Hungarian Code and the Polish Draft declare that obligations are to 
be effected in accordance with the rules of socialist life. 


D. Some GENERAL CHARACTERISTICS 


While it is impossible to reduce to a common denominator theories 
as different as the “supervening hardship” of Swedish law, the concept 
of imprévision of the French Conseil d’Etat, and the equitable relief 
given by Italian and Polish law for “excessive onerosity” of the obliga- 
tion, Professor Meijers has noted certain common characteristics and 
requirements.” First, the change of circumstances must have been 
unforeseeable; secondly, the change must be of an exceptional nature, 
it must be beyond the ordinary risk incurred in a contract, and it must 
render performance excessively onerous; thirdly, the change must not 
have occurred because of the fault of either party. The specific elements 





in the New Greek Civil Code of 1946 (Article 388),” 11 Mod. L. Rev. 36 (1948) and 
Michaelidés-Nouaros, “La méthode depuis le Code civil de 1804 au point de vue de 
l'interprétation judicaire: Gréce,” Travaux de la semaine internationale de Droit, 388 ff. 
(Paris, 1950). 

5° Secs. 36-37 Contracts Act (Sweden, Denmark, Norway, Finland, Iceland); sec. 34 
Insurance Contracts Act (Sweden, Denmark, Norway, Finland); sec. 8 Promissory 
Notes Act (Sweden, Denmark, Norway, Finland); sec. 8 Conditional Sales Act 
(Sweden, Denmark, Norway, as amended in Sweden and Norway). Rodhe, note 46 
supra, at 169, particularly note 3. 

°1]t appears that both the third and fifth chambers of the Polish Supreme Court, 
following German and Austrian theories, and the first chamber, following French 
theories, had accepted a doctrine of imprévision by decisional law, which was then re- 
flected in Article 269 of the Code of Obligations of 1934. See Przybylowski, “Der 
Einfluss veranderter Umstinde auf die Schuldverhaltnisse in der polnischen Recht- 
: elas und Literatur,” 3 Zeitschrift fiir Ostrecht 169 at 170 (1929) and cases cited 
there. 

52 Hungary: Sections 4, 5(2), 241 of the Act IV of 1959 (Civil Code of the Hun- 
garian People’s Republic), English translation Budapest, 1960; Poland: Art. 3 of the 
Draft Project of a Civil Code (1960); Czechoslovakia: Section 212 of the Civil Code 
of 1950; Hikl, The Civil Codes in Communist Czechoslovakia, published by the 
Czechoslovak Foreign Institute in Exile, at 9 (Toronto, 1959), 

°3 Meijers, note 1 supra, at 111-112. 
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of and the remedy for frustration will be defined by statute in the case 
of systems falling into the group mentioned under subsection A above. 
In the other two groups, standards will be elaborated by decisional 
law. An outstanding example of the latter is the German doctrine of 
frustration which will now be discussed in greater detail. 


IV. AN OUTLINE OF THE GERMAN DOCTRINE OF 
FRUSTRATION 


A. Secrions 157 ANp 242 oF THE CiviL CopE: GENERAL CONSIDERATIONS 
Section 157 of the German Civil Code provides: 


Contracts are to be interpreted as required by good faith, taking 
account of common usage. 


Section 242 reads: 


The debtor is obligated to render performance as required by 
good faith, taking account of common usage. 


According to its tenor, Section 242 concerns only the manner in 
which the obligation is to be effected,** without addressing itself to the 
question whether and to what extent the obligation exists. The latter 
question is in the province of Section 133°° and Section 157. Section 133 
provides the basis for the interpretation of the individual declarations 
of the parties, while Section 157 is applicable to the interpretation of 
the contract as a whole.” The theoretical problem of the respective 
spheres of application of Sections 157 and 242 may be noted briefly.” 
It has been variously argued that Section 157 affords a means for the 
interpretation of the subjective will of the parties, while Section 242 
objectively regards the contract as a whole;** that the former Section 
is available to fill gaps, while the latter serves to permit intervention 
in an existing relationship;” or that Section 157 will facilitate inter- 
pretation of the existing contract, seeking to cure it from “within,” 
while Section 242 is reserved for intervention from “the outside.”” 
Thus, it has been attempted to base a concept of frustration on Sec- 
tion 157 and to assert that frustration must be determined by interpre- 


54 Palandt, Burgerliches Gesetzbuch, Kurzkommentar, 18th ed., Section 242 No. 1, 
at 181 (1959). 

55 Section 133 provides: “In the interpretation of a declaration of intention the true 
intention is to be sought without regard to the literal meaning of the expression.” 
Translation in von Mehren, note 23 supra, 880. 

56 Palandt, Joc. cit., note 54 supra. 

57 On this problem see Lange, BGB: Allgemeiner Teil, 4th ed., 275 ff. (1958); Esser, 
Schuldrecht, 2nd. ed., Sections 157 and 242 (1960); and Henckel, “Die ergiinzende 
Vertragsauslegung,” 159 Archiv fiir die civilistische Praxis 106 at 121 (1960). 

58 Lange, Joc. cit., note 57 supra, referring to BGHZ 9, 273 (1953). 

59 BGHZ 23, 282 (1957). 

60 Tange, note 57 supra, 276. 
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tation of the contract (korrigierende Vertragsauslegung).” This theory 
resembles the attitude of the English House of Lords in the Movie- 
tonews Case discussed above. In Germany, it has been attacked sharply 
on the basis that it far exceeds the legitimate limits of “interpretation 
of a contract.”** For practical purposes, however, the respective func- 
tions of Section 157 and 242 and their relation to one another are of 
little concern. Since the inflation following World War I the courts 
have frequently employed both provisions at once, without drawing 
any formal and theoretical distinction between them. The courts have 
derived from Section 242, with the subsidiary use of Sections 157 and 
826,"° the basic maxim that the entire law of obligations is governed 
by the standard of good faith.** Indeed, it deserves mention that the 
elaboration of the maxim of good faith as an overriding principle has 
not been confined to the law of obligations, but has been applied in 
administrative law, and the law of property and civil procedure as 
well. In the area of contract law, of principal interest here, the 
theoretical elaboration of the requirement of good faith leads to the 
concept that actions violating this standard constitute an impermissible 
exercise of rights (unzulassige Rechtsausiibung).” It is on this basis 
that the courts have formulated standards governing the manner of 
performance,” a doctrine of accessory rights and duties,” doctrines 


6! Larenz, Geschaftsgrundlage und Vertragserfiillung, 2nd. ed., 157-168 (1957). 

62 Lange, note 57 supra, 277. 

63 Section 826 provides: “A person who wilfully causes damage to another in a 
manner contra bonos mores is bound to compensate the other for the damage.” 
Translation in von Mehren, note 23 supra, at 341. 

64 Molitor, Schuldrecht, 1 Allgemeiner Teil, 6th ed., 13-14 (1959); Palandt, Joc. cit., 
note 54 supra. 

85E.g., the obligation to suffer an easement must be adjusted according to the 
changed circumstances, RGZ 169, 180 (1942); an agreement to discontinue a lawsuit 
may be the basis later for a defense based on good faith and the exceptio doli, RGZ 
159, 189 (1939). Cf. BGHZ 30, 233 (1959). For other cases, see Siebert in Soergel- 
Siebert, Biirgerliches Gesetzbuch, Kommentar, 9th ed., I, Section 242, Nos. 40-51 
(1959). 

°6 Palandt, Joc. cit., note 54 supra; Siebert, note 65 supra, No. 114. 

°7 Thus, an offer of performance made at the wrong time or place may be against 
good faith, Palandt, note 54 supra, No. 4(a), 183; a creditor may be required to ac- 
cept installment payments, even in view of a contrary provision of positive law, because 
good faith requires it, RG in Seufferts Archiv 76, 22 (1920); a small delay will not be 
regarded as deficient performance if the creditor was not prejudiced, RGZ 92, 208 
(1918); 117, 355 (1927); he who publicizes the number of his bank account must 
accept deposits thereon, RGZ 114, 142 (1926); and a change of the place of perform- 
ance may be permissible if good faith so requires, Landgericht Diisseldorf, Deutsche 
Rechtszeitschrift 1948, 307. 

88 Section 242 imposes special duties of care (Fiirsorge- und Obhutspflichten) on the 
parties as a concomitant of the contractual relationship. Thus, the landlord must pro- 
vide a hut for the leader-dog of his blind tenant, Landgericht Gottingen, Nieder- 
sachsische Rechtspflege 1951, 49; upon the termination of the tenancy, the landlord 
may be bound to forward incoming mail and to allow the posting of a forwarding 
address on the premises, RGZ 161, 338 (1939); the seller of an enterprise may be 
bound to abstain from competing with the buyer, RGZ 117,177 (1927). Cf. also the 
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of estoppel and laches,” and a doctrine of frustration. In short, Section 
242 affords a means for going behind the literal terms of the contract. 
It ceases to regard the contract as a solid edifice built by the declarations 
of the parties, thus permitting addition, detraction, and alteration to 
the end that the obligation may be approximated to that which is due 


70 


in good faith. 


B. Section 242 AND FRUSTRATION 


1. Development of the Doctrine of Frustration. The clausula rebus 
sic stantibus was recognized in the legislation of the eighteenth century 
in the Bavarian Landrecht of 1756 and the Prussian Allgemeines Land- 
recht.” The Civil Code of 1900 did not adopt the clausula for the law 
of obligations.” With the rejection of the clausula new theories cen- 
tered around such concepts as “the assumption of the parties” (Kriick- 





interesting recent case where the German Labor Court intimated that the principle 
of good faith may, in certain circumstances, protect an employee against capricious 
and arbitrary dismissal, Bundesarbeitsgerichtsentscheidungen 8, 132 (1959). In addition 
to the foregoing, Section 242 may require the giving of information or the facilitation 
of the obligor’s performance. Thus, an attorney may have to call his client’s attention 
to the disproportionately high statutory attorney’s fees before advising litigation, RGZ 
118, 366 (1927). Cf. also Oberverwaltungsgericht Liineburg, Deutsches Verwaltungs- 
blatt 1958, 323 (duty of post-office to reveal name of negligent employee). Finally, 
if payments have to be made to a creditor residing abroad, the debtor must apply for 
the necessary licenses to transmit the foreign exchange, RG Hochstrichterliche Recht- 
sprechung 1939, 1021. For duties of care remaining after the termination of the con- 
tractual relationship, see RGZ 161, 338 (1939) and OGHZ 1, 380 (1948). 

6° The concept of the impermissible exercise of a right permits the creditor to ob- 
ject to the use of the defense of the statute of limitations by the debtor when the 
debtor has prevented the creditor from bringing the claim, for instance by bargaining 
about its amount, RGZ 57, 372 (1904), BGH NJW 1959, 96, or by causing the period 
to stop running by seeking a compromise, BGH NJW 1953, 541, BGH Betriebs- 
berater 1953, 720. On the other hand, the debtor may defend on the basis of laches 
(Verwirkung) when the claim has been unduly delayed and if the present prosecu- 
tion would impose an unconscionable burden on the debtor, RGZ 155, 151 (1936); 
RG JW 1938, 3295; Bundesarbeitsgericht NJW 1958, 1988. The latter is the case if 
the debtor was justified in expecting, because of the creditor’s conduct, that the 
claim would not be raised and has acted in reliance on this expectation, BGHZ 21, 
66 (1956); 25, 47 (1957). 

7” Dikoff, “Statisches oder dynamisches Recht?” 10 Zeitschrift der Akademie fur 
Deutsches Recht 125 at 127 (1943); Schneider, “Zur Verstandigung tiber den Begriff 
von Treu und Glauben,” 25 Archiv fiir Burgerliches Recht 269 at 272, 290 (1905); 
Eichler, Die Rechtslehre vom Vertrauen 21 (1950). 

*l See note 2 supra. 

*2 Lange, note 57 supra, 351; Dawson, “Effects of Inflation on Private Contracts: 
Germany, 1914-1924,” 33 Mich. L. Rev. 171 at 176, n. 22 (1934). For isolated applica- 
tions of clausula thinking in the German Civil Code see Sections 321, 610, 519, 570, 
605, 775(1); in the Swiss Code of Obligations (OR) Articles 309(2), 250, 269, 476, 
545, 352. Cf. Burgi, “Ursprung und Bedeutung der Begriffe ‘Treu und Glauben’ und 
‘Billigkeit? im schweizerischen Zivilrecht,” Abhandlungen zum schweizerischen Recht 
N.F. 157, 137, n. 1 (1939). Despite the rejection of the clausula for purposes of the 
law of obligations, the Supreme Court continued to apply it in cases involving cer- 
tain support agreements, RGZ 106, 233 (1923), 111, 287 (1925), but later discontinued 
the practice, RG JW 1934, 3195. Cf. Palandt, note 54 supra, No. 6(a), at 187. 
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mann), “the purpose of the transaction objectively and subjectively 
determined” (Locher), and “the eminent justice of the contract” 
(Larenz).’* The courts, however, first developed two applications of a 
new analogy to the theory of impossibility: (1) economic impossibility 
resulting from a change in the contents of the obligation, and (2) eco- 
nomic impossibility due to Unzumutbarkeit (that is, the continued 
obligation to perform would place an unconscionable burden on the 
obligor)."* The first formulation would apply when performance was 
delayed because of temporary impossibility.’” Alternatively stated, eco- 
nomic impossibility obtains when changes in circumstances have oc- 
curred between the conclusion of the contract and its contemplated 
performance which would alter the economic significance of the 
performance owed. The two theories merged when the determination 
of the “contents of the obligation” no longer proceeded from an investi- 
gation of the interest of both parties but focussed on the obligor alone. 
Now it was said that it would place an unconscionable burden on the 
obligor to require him to render performance economically so different 
from the one promised.** In 1918 the Supreme Court declared that the 
plaintiff was not obligated to perform when the value of the counter- 
performance had become inadequate because of the effects of war. For 
the first time the Court based itself on the good faith provisions of 
Sections 157 and 242." In 1920 the Court allowed a suit for the increase 
of the contract price when both parties desired to continue the contract 
which, because of extreme inflation, had now become excessively 
oncrous.’» The Court used various Code provisions interchangeably 
and relied on various concepts. In the last-mentioned case which in- 
volved an obligation to provide steam for the lessee’s business, the 
plaintiff-lessor sought added compensation or, alternatively, a declara- 
tion that the contract had terminated when inflationary changes in the 
coal and labor markets had caused him to lose 89,000 Marks in 22 
months. The Court first noted that the relief sought was available 
under the clausula doctrine, but that this doctrine had only been incor- 
porated in a few Code provisions not applicable here.** However, the 
Court held that Sections 242, 157, and 325°° provided a basis for relief, 


73 Kriickmann, “Clausula rebus sic stantibus, Kriegsklausel, Schweigeklausel,” 116 
Archiv fiir die civilistische Praxis 157 (1918); Locher, “Geschaftsgrundlage und 
Geschaftszweck,” 121 Archiv fiir die civilistische Praxis 1 (1923); Larenz, note 61 
supra, at 161. 

™ Kegel in Kegel-Rupp-Zweigert, Die Einwirkung des Krieges auf Vertrage 71 
(1941) with many cases. 

7 RGZ 42, 114 (1898). 

76 Kegel, note 74 supra, at 73, 93-94. 

7 RGZ 94, 46 (1918). 

78 RGZ 100, 129 (1920). 

"9 Note 72 supra. 

“Section 325 provides: “If the performance due from one party under a mutual 
contract becomes impossible in consequence of a circumstance for which he is re- 
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inasmuch as the first two sections justify relief on the basis of Unzumut- 
barkeit (unconscionable burden), while the last-named Section might 
be expanded to include economic impossibility. Furthermore, the Court 
reasoned that, since these general principles justify termination of the 
contract, it must be permissible also to modify the contract if both 
parties desire its continuation and if good faith and equity so require. 
The Court established three prerequisites for the application of the 
rule permitting judicial modification of contracts: (1) both parties must 
desire continuation of the contract; (2) only exceptional changes of 
circumstances, such as war, will justify modification; and (3) the 
judicial modification must result in a balancing of the interests of both 
parties, thus distributing the burden resulting from the change of 
circumstances." While this case required that a change of circum- 
stances must threaten the obligor with economic ruin in order to be 
legally relevant, the Court soon broadened the basis for relief. In a 
1921 case an intermediate appellate court had held for the plaintiff 
who sought specific performance of a contract to supply wire on the 
basis that performance would not be economically ruinous for the 
defendant. In reversing the Supreme Court pointed out that relief was 
available not only when the obligor was faced with economic ruin, 
but also when the balance of the performances had been disturbed to 
such an extent that the obligor would not receive an equivalent for his 
performance. The creditor violates good faith if he insists on perform- 
ance under these circumstances.”* 

On the other hand, relief was denied in cases involving speculative 
or wholesale transactions because of the “assumption of risk” by the 
parties.** A recent case involving this idea arose in connection with a 
claim for repayment of credit extended by the plaintiff to the defendant 
for war production. The defendant, invoking also the Currency 
Devaluation Law, resisted the claim on the basis that the parties had 
contemplated repayment by the German State and that the latter’s 
collapse in 1945 released him from the obligation. The Supreme Court 
rejected this argument, noting that neither party had entered into this 
contract by choice during World War II and that the principle of good 
faith would not justify the defendant’s attempt to receive special dis- 
pensation, that is, isolate himself from the common danger of war 





sponsible, the other party may demand compensation for nonperformance or rescind 
the contract. In case of partial impossibility, if he has no interest in the partial per- 
formance of the contract, he is entitled, subject to the conditions specified in Article 
280, par. 2, to demand compensation for nonperformance of the entire obligation or to 
rescind the entire contract... .” Translation in von Mehren, note 23 supra, at 890. 

81 See the discussion of this case by Dawson, note 72 supra, at 185. 

82 RGZ 103, 177 at 178-179 (1921). 

83RG JW 1919, 44; RGZ 100, 134 (1920); RG JW 1924, 1366. Cf. also BGHZ 7, 
239 (1952). 
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and defeat in order to get into a better position than other enterprises 
in like situations.™ 

While these decisions reflected the concern of the Court to give relief 
in cases of unusual hardship, they also demonstrate the Court’s difh- 
culty in defining the theoretical basis for frustration and to elaborate 
a uniform approach. Thus, notions of economic impossibility, the 
threatened economic ruin of the obligor (amounting to Unzumut- 
barkeit), and the theory of equivalence of performances exist side by 
side.*° A new and comprehensive approach began to evolve in 1922 
with the acceptance by the Court of Oertmann’s theory of the Wegfall 
der Geschaftsgrundlage (the disappearance of the foundation of the 
contract).°* This theory combines the previous approaches and defines 
frustration in terms of whether the change in circumstances affects the 
basic purpose of the transaction and whether the consequence places an 
unconscionable burden on the obligor. With slight modifications, this 
theory forms the basis for the present German doctrine of frustration.*’ 

2. Wegfall der Geschaftsgrundlage. When the theory was first ad- 
vanced by Oertmann, the Geschaftsgrundlage (foundation of the con- 
tract) was formulated in terms of tacit assumptions made by the parties. 
In some respects, this approach thus resembles the theory of an implied 
term in English law. More recently this subjective approach has been 
criticized, and the basis of the contract has been defined in terms of the 
circumstances whose continued existence is objectively necessary to 
achieve the contractual purpose.** A clear distinction is probably im- 
possible because the intention of the parties must first be determined 
by means of interpretation, followed by an objective appraisal of the 
external circumstances in the light of the intention of the parties.*’ 
The theoretical contribution of the theory of the Geschaftsgrundlage 
to the elaboration of a concept of frustration is that, in contrast to the 
old clausula and to a true condition, the Geschaftsgrundlage is not 
fictitiously regarded as part of the contents of the contract but as part 
of the entire factual setting of the transaction (Tatbestand).*° Extra- 
contractual elements and considerations may thus be relevant, even 
though they form neither an express nor an implied part of the con- 
tents of the contract. Despite the contention of early critics, the theory 
of the Geschaftsgrundlage is not regarded today as judicial intervention, 


84 BGHZ 7, 239 at 243 (1952). 

85 Cf, Dawson, note 72 supra, at 181-185, 188-189. 

86 Oertmann, Geschaftsgrundlage (1921); RGZ 103, 329 (1922). 

87 Kegel, note 74 supra, at 99. 

88 Larenz, Vertrag und Unrecht, I, 164 (1936); Larenz, note 61 supra, at 156. 

*® Siebert, note 65 supra, No. 239. 

°° Kegel, “Empfiehlt es sich, den Einfluss grundlegender Veranderungen des Wirt- 
schaftslebens auf Vertrage gesetzlich zu regeln und in welchem Sinn?” Verhandlungen 
des 40. Deutschen Juristentages, I (Gutachten), 135 at 154 (1953); Siebert, note 65 
supra, No. 240. 
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violating the ancient maxim of pacta sunt servanda. Contract law is 
not regarded as an avenue for the exercise of complete private autonomy 
abstracted from social elements. Rather, the contract is viewed as 
possessing the social function of facilitating a meaningful exchange 
and a balancing of interests. As such, the requirement that obligations 
be performed in and be subject to the standard of good faith is inherent 
in the concept of contract law.” 

(a) General Considerations and Application. The foundation of the 
contract has been defined as follows: 


Foundations of the contract are . . . assumptions concerning the 
existence, continued existence, or future occurrence of certain 
fundamental circumstances which, while not part of the contents 
of the contract . . . nor mere motive, have been made the basis 
of the transaction, either by both contracting ‘ae or by one 
alone with the other acquiescing or not objecting. . . .”° 


Another definition goes beyond the assumptions of the parties and thus 
beyond a mere expansion of a theory of an implied condition. Thus, it 
has been said that the foundation of the contract must be determined 
with reference to those circumstances whose continued existence, or 
future occurrence, is necessary to maintain the contract as a “purposeful 
instrument” for the definition of the legal relationship of the parties. 
This approach, then, proceeds from an objective determination alone.” 

Three general areas of application of the concept can be distin- 
guished. First, both parties are mistaken as to the existence of certain 
circumstances at the inception of the contract. For instance, in a recent 
case the expressed assumptions of the parties proved incorrect that the 
stipulated rent would equal the peace-time rent. However, the German 


91 Siebert, note 65 supra, No. 228; BGH JZ 1952, 145: NJW 1958, 1772. The concept 
that all obligations are subject to the requirement of good faith can be traced historically 
to the idicia bonae fidet of Roman law. In contrast to the iudicia stricta, the in- 
clusion of the clause “ex fide bona” in the formula in the bonae fidei iudicium per- 
mitted not only discretionary evaluation of the amount of the claim but also a dis- 
cretionary determination of the extent to which the claim existed in the first place. 
Cf. Jors-Kunkel-Wenger, Romisches Recht, 2nd. ed. 165 (1935). See generally Betti, 
“Der Grundsatz von Treu und Glauben in rechtsgeschichtlicher und -vergleichender 
Betrachtung,” in Lohlein, ed., Studien zum kausalen Rechtsdenken, Festschrift fiir 
Miller-Erzbach 7 (1954); Kaser, Das rémische Privatrecht, 1. Abschnitt, 181, 406 
(1955) ; Kunkel, “Fides als schdpferisches Element im romischen Schuldrecht,” Fest- 
schrift fiir Kenthahier. II, 1 at 7 ff. (1939). The most important defenses, such as the 
exceptio doli, were considered to be inherent in the bonae fidei indicium and thus 
did not have to be raised expressly. Buckland, A Manual of Roman Law, 2nd. ed. 
reprinted, 365 (1957); Jors-Kunkel-Wenger, supra, at 166; Kaser, supra, 2. Abschnitt at 
244 (1959). Likewise, in modern German law, the requirement of good faith governs 
the contractual relationship and Section 242 need not be raised expressly by the de- 
fendant. Cf. Palandt, note 54 supra, No. | at 181. Cf. also notes 137-140 infra. 

%2 Palandt, note 54 supra, No. 6(c) at 187. (Author’s translation.) Cf. also RGZ 141, 
212 at 217 (1933); BGH NJW 1958, 340. 

93 Palandt, note 54 supra, No. 6(c) at 188. 
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law of mistake does not provide relief for this case of mutual mistake.”* 
Thus the determination of the case depended on whether the assump- 
tions of the parties formed the foundation of the contract as defined 
above and whether insistence on the stipulated rent would violate the 
standard of good faith.”* 

The second group of cases encompasses situations where the founda- 
tion is disturbed (Erschitterung der Geschaftsgrundlage) or disap- 
pears (Wegfall der Geschaftsgrundlage) during the life of the contract. 
It is generally said that the foundation is disturbed or has disappeared 
if such a substantial change of circumstances has occurred that in- 
sistence on continued performance would be unconscionable or would 
require undue sacrifices (Opfergrenze) on the part of the obligor.” 
On the other hand, purely subjective aspects, such as the opportunity 
to resell merchandise at the contemplated price, are not part of the 
foundation of the contract but constitute a business risk.”’ 

Finally, relief can be given for the disappearance of the foundation 
of the contract after the contract has been fully executed.”* In a recent 
case the parties had concluded a settlement in 1953 concerning the 
value of property expropriated in 1940. The agreed value of the prop- 
erty was 31,367.22 Marks. Since both parties labored under the im- 
pression that the devaluation laws would apply, the defendant paid 
plaintiff the agreed value, devalued at the rate of 10:1. After a Supreme 
Court decision of 1953” which had held that such claims were not 
subject to devaluation, the plaintiff sought a judgment for the re- 
mainder of the value of the property. He asserted that the mutual 
mistake of the parties concerning the applicability of the devaluation 
law deprived the 1953 agreement of its foundation and thus did not bar 
this action. The Supreme Court held for the plaintiff, saying that 
mutual mistake as to the law may constitute absence of the foundation 
of the contract if, absent such mistake, the parties would not have 
concluded the contract. By insisting on the advantages accruing to him 
by reason of the mutual mistake, the defendant violates the require- 
ment of good faith.*” 

(b) Effect of the Absence of the Foundation of the Contract. The 
most important remedy for frustration is adjustment of the contract. 
Adjustment is preferred to termination because the principles of con- 


Te, Sections 119 and 121 of the German Civil Code. Palandt, note 54 supra, 
No. 6(c) at 187; Siebert, note 65 sapra, No. 243. 

® Oberlandesgericht Munchen, Monatsschrift fiir Deutsches Recht 1950, 672; other 
cases, Palandt, sbid. 

6 Cf. BGH JZ 1952, 145; BGH NJW 1958, 1772. 

®? Oberlandesgericht Frankfurt NJW 1952, 508; cf. BGH Betriebsberater 1957, 164. 

*8But see, Siebert, note 65 supra, No. 266; RGZ 106, 396 (1923); 107, 240 at 243 
(1923); Oberlandesgericht Stuttgart NJW 1952, 385. 

°° BGHZ 11, 156 (1953). 

°° BGHZ 25, 390 (1957). In accord, BGH NJW 1953, 1585; Oberlandesgericht Koln, 
Monatsschrift fiir Deutsches Recht 1956, 483. 
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tractual loyalty and commercial security require that contractual rela- 
tionships be maintained as far as possible.'** Adjustment is therefore 
not judicial intervention,’ but the natural result of a contractual 
relationship based on good faith. Good faith thus requires that con- 
tractual relationships be altered in order to prevent an unconscionable 
burden on the obligor and, on the other hand, that means other than 
termination be first explored to preserve the contractual relationship. 
The adjustment may take various forms: the extent of the obligation 
may be limited, for instance, by decreasing the value of the performance 
owed or by extending the time limits for performance;*” alternatively, 
the adjustment may lead to an increase in the obligation in order to 
provide an equivalent for benefits already received.’** Appropriate 
other adjustments may be made depending on the particular facts 
involved. For instance, a requirement to supply alternating electric 
current may be substituted for an obligation to supply direct current.’ 

Finally, if the contract cannot be continued, rescission (Riéicktritt) 
or termination (Kiindigung) may be allowed.’” 

(c) A Special Case of Frustration: Revalorization.”" Nominalistic 
treatment of debts has long been an immutable principle in most legal 
systems.'”* Yet, following the German currency collapse after World 
War I, many writers advocated judicial revalorization and abandoning 
monetary nominalism. Prior to the revalorization law of 1925 the 
Supreme Court departed in a decision in 1923 from the prevailing 
statutory principle of nominalism. Through a case-law approach, it 
provided relief for money obligations affected by the inflation.*” In 
the 1923 decision the plaintiff was the mortgagor of property in Ger- 
man South-West Africa. In 1920 he had paid to defendant-mortgagee 
both the principal and interest and now sought to compel the de- 
fendant to agree to the cancellation (Léschung) of the mortgage in 
the property register (Grundbuch). The defendant resisted on the 
basis that, because of the inflation, the nominal amount of the payment 
did not represent the value of the mortgage debt. The Supreme Court 
upheld the defense, stating that, under Section 242, the obligee cannot 
be compelled to accept worthless paper money in satisfaction of the 
debt. The theoretical basis for this and subsequent decisions was the 


191 Siebert, note 65 supra, No. 257. 

102 BGH JZ 1952, 145, with note by Professor Kegel. 

193 BGH Monatsschrift fiir Deutsches Recht 1953, 282; NJW 1958, 785. 

194 BGH Der Betrieb 1958, 1325. 

105 BGH NJW 1954, 1323. 

106 Siebert, note 65 supra, No. 264. 

107 See generally, Dawson, “Effects of Inflation on Private Contracts: Germany, 1914 
1924,” 33 Mich. L. Rev. 171 (1934). 

108 Nussbaum, Money in the Law National and International, rev. ed., 172 ff. (1950); 
Dach, “Tax Aspects of Inflation: A Study in Monetary Nominalism,” 9 Am. J. Comp. 
L. 657 at 659-660 (1960). 

109 RGZ 107, 78 at 87-92 (1923); cf. Dawson, note 107 supra, at 205. 

















Id 
ng 
he 
ng 

it 
In 
er- 
rec 


{e- 
the 


ent 
urt 
not 
the 


the 


914- 


50); 


mp. 








1961 } HAY! FRUSTRATION AND ITS SOLUTION IN GERMAN LAW 365 


general concept of good faith of Section 242, rather than the theory 
of the Geschaftsgrundlage. Indeed, it was said that revalorization takes 
place automatically and that the judicial determination is only declara- 
tory.” In consequence, payment of the nominal amount in paper 
money was therefore only partial satisfaction and refusal to increase 


the value of the performance could be default.’” 


The wide scope of the good faith provision of Section 242 as ap- 
plied to the revalorization cases becomes especially clear when one 
realizes that Section 242 served both as sword and shield. On the one 
hand, revalorization itself was based on the reasoning that the debtor 
could not, in good faith, satisfy the debt by tender of the nominal 
amount. On the other hand, revalorization could be denied on the basis 
of Section 242 if the obligor was guilty of laches."** 

Revalorization provided only limited relief. It was not available for a 
mere change in the exchange rate or purchasing power of a given 
currency, but only for fundamental changes in the value of the cur- 
rency, such as the German inflation. It was for this reason that the 
Court refused to apply the doctrine to most foreign currencies.’ 

3. The claim for adjustment. Because of the refusal to allow revalori- 
zation for changes in the value of foreign currencies, no relief was 
afforded when performance had been stipulated in a foreign currency 
in order to protect its value against domestic inflation. Furthermore, a 
solution had to be found to adjust the obligations of the parties in 
cases where real property was sold subject to the assumption of a 
mortgage and where the mortgage obligation was subsequently in- 
creased under the revalorization doctrine. These problems were solved 
with the use of the general doctrine of frustration, and relief was 
given by means of a new remedy: the claim for adjustment (Aus- 
gleichsanspruch). This claim was allowed, for instance, in the case of 
the unforeseen changes in the value of the English pound and the 
American dollar.” 

The difference between revalorization and the claim for adjustment 
was that the latter did not lead to an increase in the value of the 


119RGZ 111, 60 at 63 (1925). 

111 Palandt, note 54 supra, No. 7(c) at 189. 

12 RGZ 117, 358 (1927); cf. Dawson, note 107 supra, at 238, n. 218. 

113'The Supreme Court allowed revalorization only with respect to the depreciation 
of the Austro-Hungarian crown, RGZ 120, 71 (1928) and the Russian rouble, RG in 
Warneyer, Die Rechtsprechung des Reichsgerichts 1935 Nr. 135, but refused to do so 
in the cases of the depreciation and devaluation of the French franc, U.S. dollar, Eng- 
lish pound, Dutch guilder, and the Scandinavian currencies: RGZ 120, 76 (1928); 
145, 55 (1934); 147, 289 (1935); 154, 187 at 192 (1937). Cf. Mann, The Legal Aspect 
of Money, 2nd. ed., 249 ff. (1953). 

14 RGZ 141, 212 (1933); 147, 286 (1935); 155, 133 (1937); RG JW 37, 2832; 
RG in Warneyer, Die Rechtsprechung des Reichsgerichts 1934 Nr. 98; 1936 Nr. 33. 
Cf. Cohn, “Frustration of Contract in German Law,” 28 J. Comp. Legisl. & Int. L. 
pts. 3-4, 15 at 22 (1946). 
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original obligation but gave the party adversely affected by the de- 
preciation or by the increased burden of the obligation a claim against 
the other party for part or all of the loss.”*° The extent to which the 
burden is thus shared is usually a matter for determination by the lower 
court; in at least one case, the claim for adjustment led to the imposi- 
tion of the entire loss on the other party.”** It is by means of the claim 
for adjustment that equivalence of performance is restored. 

In recent times, the claim for adjustment has been utilized in cases 
akin to the example mentioned above. If, in purchasing real property, 
the buyer assumes the expected assessment under the Law for the 
Equalization of War Burdens (Lastenausgleichsgesetz),'"' a claim for 
adjustment might arise if the actual assessment differs from the one 
expected. Thus, if the assessment is less than expected, the seller has 
a claim for adjustment; on the other hand, the buyer will have such a 
claim if the assessment exceeds the expectation."*. 


C. OvERLAPPING LEGISLATION 


Special problems arise with regard to legislation regulating particular 
aspects of frustration. The primary example is the Law of March 26, 
1952 (Vertragshilfegesetz)''® which replaces, through comprehensive 
coverage, such earlier statutes dealing with judicial adjustment of 
contracts as the war-time Regulation concerning Adjustment of Con- 
tracts (Vertragshilfeverordnung) of November 30, 1939."*° The new 
Vertragshilfegesetz provides that obligations entered into before 
June 21, 1948, may be modified or terminated by judicial decree. 
Included in the scope of the statute are also obligations entered into 
before the date mentioned but to be performed later, for instance rent 
and support agreements. Section 1, paragraph 1, of the statute provides 
that it is a prerequisite for judicial intervention that, considering the 
competing interests of the parties, punctual or full performance cannot 
in good conscience be required of the obligor. It has been argued that 
the availability of judicial adjustment of the obligation under the 
Vertragshilfegesetz does not preclude an adjustment under the general 
principles of frustration (Section 242) or impossibility, as the case may 
be, and that the Vertragshilfegesetz, therefore, does not enjoy the 

5 Kegel in Kegel-Rupp-Zweigert, Die Einwirkung des Krieges auf Vertrage at 101, 
and generally at 101-104 (1941). Cf. also note 118 infra. 

116 Cf. RGZ 126, 15 (1929). 

117 (1952) Bundesgesetzblatt I, 446. 

118 BGH NJW 1958, 906 and 907. Cf. also the earlier cases where an Ausgleichsan- 
spruch was granted to compensate for the increased or lessened burden of an assumed 
mortgage due to revalorization: RGZ 112, 329 (1926); 120, 292, (1928); 121, 130 (1928); 
139, 315 (1933). Cf. RGZ 145, 51 at 55-56 (1934). 

119 (1952) Bundesgesetzblatt I, 198. 

120 (1939) Reichsgesetzblatt I, 2329, and (1941), I, 684. 

121 Sjebert, note 65 supra, No. 333. 
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position of a lex specialis, supplanting the general remedy.’*' On the 
other hand, the Supreme Court has held that the Vertragshilfegesetz 
does provide an exclusive remedy for those cases which fall within its 
province and which have not yet been adjusted under general principles 
of frustration.’** On the basis of these decisions Section 242 is only 
applicable to cases not within the Vertragshilfegesetz or to cases seek- 
ing a remedy other than those provided by that statute. It has been 
said, however, that in practice only few cases exist where the problem 
of concurrent applicability of the statute and the general principles is 
of importance. Thus, the problem of an overlap may be significant 
only in those cases where, because of the nature of the legal relation- 
ship, the economically disadvantageous position of the obligor is also a 
relevant consideration under Section 242, for instance in cases involving 
support and pension agreements.’ Faced with this problem, the 
Supreme Court, however, has held that these agreements are also 
governed by the Vertragshilfegesetz.’”* 

The London Agreement on German External Debts of February 27, 
1953,'*° provides in Article 15 of Annex IV that disputes regarding the 
existence of claims shall be decided by judicial proceeding or arbitra- 
tion. Article 11 of Annex IV contains a “hardship clause” (Harteaus- 
gleich) for the adjustment of these claims. The underlying policy of 
this provision is that, in the case of private debtors, property losses 
occasioned by the effects of war, dismantling of industries, expropria- 
tions in the East, confiscations of foreign holdings, and regulations of 
domestic law prohibiting or limiting production, should be taken into 
account in determining the scope of the obligation.’”* If a settlement 
cannot be reached, the appropriate German courts have jurisdiction to 
grant relief to the German debtor on the same basis as under the 
Vertragshilfe \egislation.’*’ It is interesting to note that the standard 
adopted by the Agreement seems to be derived from the general doc- 
trine of frustration in that the Agreement contains the concept of a 


122 BGHZ 2, 150 (1951); 5, 302 (1952); 8, 347; 15, 38. 

123 Siebert, note 65 supra, No. 334. 

124 BGHZ 2, 150 (1951); 5, 302 (1952). 

125 (1953) Bundesgesetzblatt II, 331, as amended by §§ 106-107, :d7d., I, 1003 at 1019. 
Cf. also Gesetz tiber die Verjahrung von deutschen Auslandsschulden und dhnlichen 
Schulden, (1956) Bundesgesetzblatt I, 915. See generally, G. Erler, “Die Rechtsprobleme 
der deutschen Auslandsschuldenregelung und ihre Behandlung auf der Londoner 
Schuldenkonferenz,” 7 Europa-Archiv 5165 (1952); G. Erler, “Vertragsauflésung, 
Bezahlung und Anzahlungsriickgewahr bei Vorkriegslieferungsvertragen nach dem 
Londoner Auslandsschuldenabkommen,” 7 Neue Juristische Wochenschrift 9 (1954); 
Drachsler, “Frustration of Contract: Comparative Law Aspects of Remedies in Cases 
of Supervening Illegality,” 3 N.Y.L. F. 50 at 74 ff. (1957); G. Erler, Kriegseinwirkung 
auf Auslandsvertrage (1951). 

126 G, Erler, supra, 7 Europa-Archiv 5176-5177. 

127 Creditors may appeal an unfavorable decision of a German court to a Court of 
Arbitration established by Annex IV, Art. 17 of the Agreement. Cf. Annex IV, Art 15 
of the Agreement, note 125 supra. 
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“limit of sacrifice” (Opfergrenze) beyond which performance cannot 
be required of the debtor in good faith (Unzumutbarkeit).”” 

Lastly, special legislation exists relieving refugees, expelled from the 
Eastern territories, from obligations contracted before the expulsion.’ 
The same law is applicable to refugees from East Germany who had to 
leave their property behind.'” 


V. AN EVALUATION OF THE GERMAN DOCTRINE OF 
FRUSTRATION 


A. A SuMMarRY STATEMENT OF THE GERMAN DOCTRINE 


Similar to the legal situation in France, German law grants relief 
for frustration by special statute in order to mitigate the effects of war 
and of postwar crisis. The statutes address themselves to situations 
where performance is made exceedingly difficult by property losses due 
to the effects of war or expropriation, by the obligor’s status as a refugee, 
or by postwar production and investment limitations, not to mention 
certain aspects of the currency devaluation of 1948. However, unlike 
French law,*** German courts have developed a general doctrine of frus- 
tration which affords relief in a great number of other cases. Wegfall der 
Geschaftsgrundlage, disappearance of the foundation of the contract, 
is the test for the availability of relief and, as such, has supplanted older 
theories, for instance the clausula rebus sic stantibus. All elements of 
the transaction (Tatbestand) are legally relevant for the determination 
of the foundation of the contract. The absence or disappearance of the 
foundation is a basis for relief zf continued insistence on the obligor’s 
performance would be contrary to good faith. Without much distinc- 
tion, it has been held that it would be against good faith to require 
performance which would ruin the debtor economically, or would 
require undue sacrifices on his part (Opfergrenze), or would substan- 
tially disturb the equivalence of performances. Since, however, the 
debtor must comply with the requirement of good faith as well, relief 
may take the form of adjustment rather than termination. Independ- 
ently of the doctrine of the Wegfall der Geschaftsgrundlage, relief 


128 Drachsler, note 125 supra, at 76. 

129 Section 83, Bundesvertriebenengesetz, (1953) Bundesgesetzblatt I, 201. 

130 [bid., Section 88; cf. Saage, Schuldenregelung fiir Vertriebene und Sowjetzo- 
nenfliichtlinge (1953). Further cases of Vertragshilfe are contained in Section 26a of 
the Heimkehrergesetz (Law concerning returning prisoners of war), (1950) Bundes- 
gesetzblatt I, 221 and (1951), I, 875, and in Sections 87-91 of the Allgemeines Kriegs- 
folgengesetz (Law concerning the effects of war) of November 5, 1957, (1957) 
Bundesgesetzblatt I, 1747. 

181 Note, however, the development of the theory of imprévision by the Conseil 
d’Etat, note 34 supra. Professor Erler points to the similarity of the German doctrine 
of Wegfall der Geschaftsgrundlage and the theory of imprévision. Erler, note 125 
supra, 7 Neue Juristische Wochenschrift at 10 ff. 
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has been given in the revalorization cases on the basis of the good faith 
provision alone. 


B. Section 242 as AN EXAMPLE OF A “GENERAL CLAUSE” 


Section 242 is one of the celebrated “general clauses”’** of the Ger- 
man Civil Code."** Through their use, the German Code, lacking a 
separate system of equity,”* achieves the “Equity of a Statute” known 
to English law in the past. General clauses are designed to ensure 
“broad-minded and equitable interpretation of statutory provisions 
against too formalistic interpretation,”*° and are concessions of positiv- 
ism to the “transjuridical social ethics of the legal community.”*** In 
this context Section 242 is of particular importance since it represents 
one of the most marked concessions to judicial liberty, permitting 
courts to take recourse to external ethical standards. Historically, the 
requirements of good faith in continental codes completed the process 
of removing the Roman law distinction between iudicia stricta and 
bonae fidei iudicia.’*' The standard of good faith now governs the 
entire law of obligations,*** but, unlike the concept of bona fides in 
classical Roman law,'” it now possesses an ethical content perhaps 
analogous to the combination of bonae fidei indicia with the aequitas 
ipsius iudicit in post-classical law.**° 


182 Other “general clauses” in the German Civil Code are: Sections 133, note 55 
supra; 138 (nullity of transactions violating bonos mores); 157, text preceding 
note 54 supra; 162 (preventing the happening of a condition by conduct violating 
good faith); 276, par. 1 (standard of care determining negligence); 371, par. 1 
(contents of performance to be determined by third person must be determined by 
him according to equitable discretion); 321 (limited application of the clausula rebus 
sic stantibus to an obligation to perform first); 343 (decrease of contractual penalty 
if disproportionately high); 616 (performance of employment contract not deficient 
because of temporary indisposition or delay); 723 (termination of civil law partner- 
ship for important reason); and 826, note 63 supra. 

133 Cf. Schlesinger, note 3 supra, at 344 ff.; Wieacker, Privatrechtsgeschichte der 
Neuzeit 286; Wieacker, “Zur rechtstheoretischen Prazisierung des § 242 BGB,” Recht 
und Staat in Geschichte und Gegenwart No. 193/194 (1956). See generally, Lange, 
“Ausgangspunkte, Wege und Mittel zur Beriicksichtigung der Geschaftsgrundlage,” 
Beitrage zum Recht der Wasserwirtschaft und zum Energierecht, Festschrift fiir 
Gieseke 21 ff. (1958); Schmidt-Rimpler, “Zum Problem der Geschiftsgrundlage,” 
Festschrift fiir Nipperdey 1 ff. (1955). 

—_ Equity and Law: A Comparative Study, Author’s Note and Chapters 
1-2 (1961). 

185 Friedmann, Legal Theory, 3rd. ed., 380 (1953), with references. 

186 Wieacker, Privatrechtsgeschichte der Neuzeit 286 (1952). 

187 Wiarda, “Wesensziige des niederlandischen Privatrechts,” 16 Zeitschrift fir 
auslandisches und internationales Privatrecht 216 at 228 (1951); cf. note 91 supra. 

138 Note 64 supra. 

189 Powell, “Good Faith in Contracts,” 9 Current Legal Problems 16 at 20 (1956); 
Lange, “Ius aequum und ius strictum bei den Glossatoren,” 7] Zeitschrift der Savigny- 
Stiftung fiir Rechtsgeschichte, Romanistische Abteilung, 317 at 324 (1954). 

4° Pringsheim, “Jus aequum und jus strictum,” 42 Zeitschrift der Savigny-Stiftung 
fiir Rechtsgeschichte, Romanistische Abteilung, 643 at 651 (1921). 
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The overriding importance of Section 242 and other sections referring 
to ethical standards is thus due both to historical developments and to 
the conceptual place these sections occupy in the German Civil Code. 
It is therefore understandable that the German judiciary should have 
turned to Section 242 in the times of economic crisis after World War | 
in order to overcome the rigidity of the Code and to make available 
far-reaching relief in cases of frustration. However, certain fundamental 
problems are inherent in the use of general clauses and should be 
mentioned briefly. 


C. THE ProsL—EM oF VALID STANDARDS 


In addressing himself to the general standard of boni mores in Sec- 
tions 138 and 826 of the Code, Professor Schlesinger raises the problem 
of the relevant terms of reference. If boni mores should be defined 
with reference to the standards of the community, questions arise with 
regard to the relevant community, both in terms of geographical 
definition (East and West Germany) and in terms of time (present- 
day and Nazi Germany). This problem is of course equally relevant 
with regard to Section 242, especially in view of its language which 
requires “good faith, taking account of common usage.” 

During the era of the national socialist regime in Germany the 
reference to the newly oriented public policy and morality prompted 
the statement that a contract must not be regarded as an instrument 
of private autonomy, but as the “synthesis of the racial (folkish— 
volkisch) and the private will, thus with flexible content since the will 
of the Community is in constant flux.”'*” Good faith and good mores 
were said to be determined with reference to the “national socialist 
legal concept of the primacy of the Community.”’** A parallel develop- 
ment is the inclusion of hazy standards in modern Communist codes 
which require compatability of the contract with the “rules of socialist 
life” or with the “economic plan.”’*"* The relevance of the problem with 
regard to Section 242 can be demonstrated by reference to recent East 
German developments. 

From the inception of the Communist regime in East Germany, 
“non-political judges” were pronounced undesirable, and it was de- 
manded that the general clauses of good faith and common usage be 
filled with “a new spirit.”"*° In a 1955 case before the East German 


141 Schlesinger, note 3 supra, at 364-365. 

142 Dikoff, “Statisches oder dynamisches Recht?” 10 Zeitschrift der Akademie fur 
Deutsches Recht 125 at 127 (1943). 

143 Siebert, “Gemeinschaft und birgerliches Recht,” (1934) Deutsches Recht 303 
at 305. 

144 Note 52 supra. 

145 Melsheimer, “Kriegslieferungsvertrage sind nichtig!” 2 Neue Justiz 11 at 
12 (1948). Cf. Cohn, “The German Attorney—Experiences with a unified profession,” 
9 Int. & Comp. L. Q. 580 (1960). 
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Supreme Court two very elderly plaintiffs had sold their farm prop- 
erty to the defendant’s predecessor for a sum of money and a pension 
in the form of continued supply with farm products. The defendant 
joined a collective and defaulted, claiming discharge because of 
changed circumstances. The lower court dismissed the plaintiffs’ action 
on the ground that the collective should not be burdened with the 
continued claim. Although the Supreme Court reversed and remanded 
in a remarkably restrained decision, it said that the contract, entered 
into before 1945 during the “era of capitalist economy, did not con- 
sider” such important factors as the possible need for adjustment of 
the plaintiffs’ claim “in order to maintain the productivity of the 
collective which is in the public interest.”*** Further proceedings in the 
lower court must now determine to what extent the plaintiffs’ claim 
is inconsistent with the interest of the collective. It scarcely requires 
comment that Section 242 should not facilitate discharge of an obliga- 
tion because of the voluntary act of the obligor or that, alternatively, 
compensation should be available if the defendant’s business was “na- 
tionalized.” To allow the defendant in the first-mentioned case to 
avoid his obligation would give legal recognition to conduct which, 
in the traditional German view, would itself be in violation of good 
faith. 

The problem encountered in seeking valid terms of reference for the 
definition of good faith has yet another facet. Recognizing that the 
definition of the standard is exceedingly difficult, the question arises 
whether and to what extent a legal system—through its judiciary—is 
capable of remaining responsive to the mores of the community while, 
at the same time, discharging an independent moral responsibility. 
The latter would seem important especially in legal systems lacking the 
controlling and limiting influence of stare decisis.’"* Judicial elaboration 
of general mandates of social ethics is more difficult in such systems 
than is, for instance, the definition of standards of “moral turpitude” 
or the “reasonable man” in a system bound together by precedent. The 
judicial task thus requires support from legal theory and _ practice 
which, in turn, is mindful of its responsibility in terms of social and 
individual ethics.*** 


D. GENERAL CLAUSES AND PosiTIVvVIsM 


Reference was made earlier to the underlying concept of equity 
which Section 242 serves. Apart from the problem of defining and 
maintaining valid and responsible terms of reference for the definition 
of the standard of good faith, a further and more basic problem exists 


46 Entscheidungen des Obersten Gerichts der Deutschen Demokratischen Republik 
in Zivilsachen, 3, no. 80, 289 at 292-293 (1955). 

“7 Esser, “§ 242 BGB und die Privatautonomie,” 11 Juristenzeitung 555 at 557 (1956). 

“48 Wieacker, Privatrechtsgeschichte der Neuzcit 287, note 11 (1952). 
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with regard to the role of the standard in settling legal disputes and its 
function in the legal system generally. 

To the civilian lawyer, the elaboration of general mandates into new 
legal institutions always represents a departure from positive (strict) 
law in favor of possibly shallow equitable decisions geared to individual 
cases of need. This objection is especially relevant in the absence of stare 
decisis.** The spectre of post-classical Roman law and its inclination 
to equate aequitas with ius and the corresponding potential of Sec- 
tion 242 to undermine private law relationships and the maxim pacta 
sunt servanda have disturbed many German writers.'*° Professor Esser 
recently acknowledged that Section 242 has made significant contribu- 
tions to German legal theory and has produced, in the judicial work- 
shop, important new institutions of law. Nevertheless, he warns against 
“barbaric oversimplification of correctional problems by means of 
equity decisions." Professor Wieacker sees an excessive use of Sec- 
tion 242 in the revalorization decisions, where good faith served to 
defeat the express statutory policy of nominalism.* Some judicial 
pronouncements have indicated agreement with these arguments. Two 
courts have indicated, for instance, that general clauses do not relieve 
the judge of his responsibility to examine each case with regard to the 
rules of positive law, lest the use of general clauses serve to circumvent 
legislative policy.’ This, of course, is Professor Wieacker’s specific 


concern.*** 













































CONCLUSION 


In attributing a social function to contract law, German courts 
have succeeded in establishing a far-reaching doctrine of frustration. 
Despite the presence of a good faith provision in Article 1134 of 
the Civil Code, French civil courts, on the other hand, have chosen to 
retain the more traditional view of contract law—also based on Article 
1134—that the contract is the immutable “law of the parties.” Relief 


119 Note 147 supra. 

159 For a criticism of the Vertragshilfe legislation, see Neumayer, “Die richterliche 
Abanderung notleidender Geldverbindlichkeiten (Vertragshilfe) und ihre Kritik,” 
Monatsschrift fiir Deutsches Recht 1950, 652-655. 

For an early criticism of the use of general clauses for purposes of judicial inter- 
vention, see the famous monograph by Hedemann, Die Flucht in dic Generalklauseln 63 
(1933). 

151 Esser, note 147 supra, at 555. 

152 Wieacker, “Zur rechtstheoretischen Prazisierung des § 242 BGB,” Recht und Staat 
in Geschichte und Gegenwart No. 193/194 at 42-43 (1956). 

153 OGH Monatsschrift fiir Deutsches Recht 1949, 353; BGHZ 1, 170 at 176 (1951). 

154 See, however, Wolf, “Ein Wort zum Unméglichkeitsproblem,” 8 Neue Juristische 
Wochenschrift 11 (1955) who advocates the expansion of Section 242 in order to 
eliminate the theoretical distinctions contained in Sections 275, 280, 306, and 323 of 
the Civil Code with regard to initial, subsequent, permanent, temporary, legal, and 
actual impossibility. 
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for frustration in France is thus only given by the Conseil d’Etat or by 
special legislation. 

The impetus for the German development was supplied by the great 
economic upheaval following World War I. After some vacillation 
the German courts developed the comprehensive theory of the disap- 
pearance of the foundation of the contract. A similar development is 
not discernible in the common law, particularly in American law. It is 
interesting to note, however, that while especially English courts show 
a growing concern for the problem of frustration, German theory 
urges reconsideration of the useful scope of the doctrine. The specific 
concern of the German writers is that equitable general clauses not 
limited by any system of stare decisis require for their concurrent 
application with the positive code law not only difficult theoretical 
elaboration but also a judiciary responsive to ethical mandates and the 
existence of constant ethical values in the community from which they 
draw their standards. Unless these conditions are assured, the legal 
system is exposed to the danger that the general clauses may lend their 
flexibility to the implementation of political expediency rather than to 
the development of legal institutions. Thus, it may perhaps be safe 
to suggest that neither the German nor the common law have as yet 
achieved the proper balance of private and social interests. 















































ATHANASSIOS N. YIANNOPOULOS 


Uniform Rules Governing Bills of Lading: 
The Brussels Convention of 1924 in the 
Light of National Legislation 


The contract for the carriage of goods (affreightment) by sea-going 
vessels under bills of lading was one of the first areas of commercial 
law to attract attention for possible international unification of law.’ 
Actually, unification of law in that area was more than simply de- 
sirable; it was virtually necessary due, on the one hand, to the great 
importance of maritime transportation for the economy of several 
countries, and, on the other hand, to a sharp conflict among national 
legislations with regard to the regulation of the contract of affreight- 
ment and the liabilities of sea carriers under bills of lading.’ 

After several decades of preparatory work by international insti- 
tutions and business organizations, the movement for uniformity cul- 
minated in an international Convention for the Unification of certain 
Rules of Law relating to Bills of Lading, signed at Brussels, on August 
25, 1924. The purpose of that Convention was to standardize on the 


AtuHanassios N. Y1annopoutos is Associate Professor of Law, Louisiana State Uni- 
versity School of Law. 

1On unification of law, see Yiannopoulos, “Conflicts of Law and Unification of Law 
by International Convention,” 21 La. L. Rev. (1961) 553; Matteucci, “Les méthodes de 
Yunification du droit,” [1956] 2 L’Unification du Droit 2 ff.; id. “Unificazione inter- 
nazionale del diritto privato,” XII 2 Nuovo Digesto Italiano (1940) 694; Gutteridge, 
“The Technique of the Unification of Private Law,” [1939] Br. Yrbk. of Int. L. 37; 
Hamel, “Perspectives et limites de l’unification du droit privé,” [1951] 2 L’Unification 
du Droit 61; Vallindas, “Autonomy of International Uniform Law,” [1955] Rev. Hell. 
Dr. Int. 8; Limpens, “Les constantes de l’unification du droit privé,” [1958] Rev. Int. Dr. 
Comp. 277 ff.; Sarfatti, “Comparative Law and the Unification of Law,” 26 Tul. L. Rev. 
(1952) 317; Chauveau, “Des conventions portant loi uniforme,” [1956] Clunet 590; 
Schnitzer, De la diversité et de l’unification du droit (1946); Scherrer, Internationale 
Vercinheitlichung des Privatrechts, 4. (1939). 

2 A brief look at the practices prevailing in the first quarter of the 20th century dis- 
closes the disturbing fact that the liabilities of the parties differed with the standards 
applied by a fortuitous or selected forum and as a result, security in international bills 
of lading was minimized, the negotiability of such instruments was imperiled, and 
world trade was seriously hampered. See Yiannopoulos, “Bills of Lading and the Con- 
flict of Laws: Validity of ‘Negligence’ Clauses in France,” Am. J. Comp. L. (1958) 
516, 517. 

3 See League of Nations, Treaty Series 17 (1931). From the voluminous literature on 
the Brussels Convention, see Knauth, The American Law of Ocean Bills of Lading 
(1953) (hereinafter Knauth); Carver, The Carriage of Goods by Sea Act (1952) (here- 
inafter Carver); Cole, The Carriage of Goods by Sea Act (1937); Colinvaux, The 
Carriage of Goods by Sea Act (1954) (hereinafter Colinvaux); Scrutton, Charterparties 
(1955) (hereinafter Scrutton); Bartle, Shipping Law (1958); Chorley and Giles, Ship- 
ping Law (1959); Gramm, Das neue deutsche Seefrachtrecht nach den Haager Regeln 
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international level the liabilities of the carriers so that the outcome of a 
possible litigation would be the same in the courts of any of the 
contracting states. 

Whether the Brussels Convention fulfilled its purpose, and to what 
extent, remains still to be seen; the present paper has a much more 
limited scope. In the following discussion I shall try to ascertain the 
extent of formal legislative uniformity achieved by the introduction of 
the Brussels Convention into the several legal systems. An analysis of 
the method by which the uniform rules become part of the law of the 
land in all contracting states will be followed by an investigation con- 
cerning the area of application of the uniform rules as incorporated. 


I. METHOD OF INCORPORATION 


The uniform rules adopted in the Brussels Convention have been 
given the force of law in a large number of countries.’ In addition to 
those which ratified’ or adhered to the Convention, several other coun- 
tries, without adhering, have enacted legislation incorporating the uni- 
form rules with or without modifications. The method of incorpora- 
tion has varied: some countries enacted special statutes (Carriage of 
Goods by Sea Acts), others modified the provisions of commercial 
codes in force, and still others gave to the Convention itself the force 
of law while at the same time modifying, or leaving intact their pre- 
existing law. 


<2 





(1938); Stédter, Geschichte der Konnossementsklauseln (1954) (hereinafter Stédter) ; 
Fraikin, Traité de la responsabilité du transporteur maritime (1957) (hereinafter Frai- 
kin); Guyon, Les transports régis par la loi du 2 avril 1936 (1959) (hereinafter Guyon) ; 
Marais, Les transports internationaux de marchandises par mer et la jurisprudence en 
droit comparé (1949) (hereinafter Marais); Sauvage, Manuel pratique du transport des 
marchandises par mer (1955) (hereinafter Sauvage); Astle, Shipowners’ Cargo Lia- 
bilities and Immunities (1951); Strangaard, The Internationality of Shipping (1940); 
and in general for a comparative approach Dor, Bill of Lading Clauses and the Inter- 
national Convention of Brussels, 1924 (Hague Rules (1956) (hereinafter Dor); 
Markianos, Die Ubernahme der Haager Regeln in die nationalen Gesetze tiber die 
Verfrachterhaftung (1960) (hereinafter Markianos). 

4See Knauth 136; Yiannopoulos, supra note 1 at 518. 

5 See list, Colinvaux 182; Knauth 73, 453 ff.; Giannini, Le Convenzioni di Diritto 
Internazionale Privato (1953) 302; Markianos 36. According to an estimate four fifths 
of the world tonnage is under flags which adhere to the Brussels Convention. In addi- 
tion, several shipping companies have voluntarily incorporated the uniform rules in 
their bills of lading. See Stodter, “Zur Statutenkollision im Seefrachtvertrag,” in Liber 
Amicorum of Congratulations to Algot Bagge (1955) 220. 

® Hungary and Roumania, which ratified the Convention (June 2, 1930, eff. June 2, 
1931, and Aug. 4, 1937, eff. Feb. 4, 1938), have not as yet given the force of law to 
the uniform rules. See Knauth 478, 490; Carver 1113 n. 2; Markianos 35. As for Poland, 
see note 58 infra. Chile, Esthonia, and Yugoslavia, though signatory countries, have not 
ratified the Convention. Finally, Argentina, Cuba, Lithuania, Mexico, Peru, and 
Uruguay, while appearing as signatory countries in the Preamble of the Convention, 
have not signed it. 
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A. CarriAGE OF Goons BY SEA AcTs 


1. United States. The United States enacted in 1936 the Carriage of 
Goods by Sea Act,’ in view of the pending ratification of the Brussels 
Convention. The Act reproduced with some variations of language’ 
the text of Arts. I to VIII of the Convention, and, in addition, included 
several other provisions defining its area of application and its relation 
to other legislation of the United States which, insofar as not superseded, 
was retained in force.” In less than a year after the Carriage of Goods by 
Sea Act became effective, the United States deposited its ratification of 
the Brussels Convention (June 29, 1937). The ratification was made, 
however, subject to an “understanding” that if the provisions of the 
Convention and the provisions of the Carriage of Goods by Sea Act 
should conflict, the Act shall prevail over the Convention.” Thus, 
while a part of the law of the United States, the Convention is not 
directly binding on courts and individuals; the law governing bills of 
lading is to be found in the Carriage of Goods by Sea Act.” 

2. Great Britain and the Commonwealth. In Great Britain, dis- 
satisfied cargo interests had been pressing for decades for the imposi- 
tion by legislation of certain minimum liabilities on ship-owners 
carrying goods under bills of lading.’* The matter, however, remained 
at a standstill until the Imperial Economic Conference, in November 
1923, recommended for adoption by the Governments of the British 
Empire the rules agreed upon in the Brussels Diplomatic Conference 
on Maritime Law (1923)."* Following this recommendation, and in 
anticipation of international accord on the proposed text of the Brus- 
sels Convention of 1923, the Carriage of Goods by Sea Act was enacted 
on August Ist, 1924.‘* The Act was based on the amended draft Con- 
vention of 1923, and, for this reason, there are some variations of 
language between its provisions and those of the final text adopted on 


749 Stat. 1207 (1936), 46 U.S.C. § 1300 (1953). For its legislative history, see Knauth 
128. 

8 The textual variations between the act and the Brussels Convention were made with 
the intention of clarifying the meaning of the Uniform Rules rather than altering their 
effect. See Memorandum, State Department (June 5, 1937) 51 Stat. 269, 274 (1937). 

® See Yiannopoulos, “Conflicts Problems in International Bills of Lading: Validity of 
‘Negligence’ Clauses,” 18 La. L. Rev. (1958) 609, 614. 

10 Ratification was advised and consented to, April Ist, 1935 (with one understand- 
ing) and May 6, 1937 (with a second understanding) and deposited on June 29, 1937. 
See 51 Stat. 260 (1937). These “understandings” have the same legal effect as “reserva- 
tions,” which upon analysis appear to be the refusal of an offer and the making of a 
new offer to the other contracting states. 

11 See Knauth 153. 

12 See Colinvaux 1. 

13 See Scrutton 454. 

1414 and 15 Geo. 5 c. 22, An Act to amend the law with respect to the Carriage of 
Goods by Sea. Passed, August Ist, 1924; effective January Ist, 1925. On its legislative 
history see Colinvaux 7; Carver 165. 
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August 25, 1924."° The uniform rules were set out in a schedule ar- 
ranged in nine articles, the first eight of which are practically identical 
to Arts. I to VIII of the Brussels Convention;’® Art. IX of the Act 
reproduced only part of the corresponding article of the Convention. 


re of 
ssels 


8 . . . 
age In 1930, six years after passing the Carriage of Goods by Sea Act, 
ided Great Britain ratified the Brussels Convention. However, according 
ray to a well-settled constitutional doctrine in England, a treaty acquires 
- binding force not by ratification but only after its proclamation as a 
— statute by the King and Parliament.” The official text of the Brussels 
6 . Convention has never been enacted as a statute, and, accordingly, it 
a has never had the force of law in England.” The international obliga- 
; . tion assumed by Great Britain by signing and ratifying the Convention 
‘h ” was discharged according to the prevailing opinion in England by the 
geen enactment of the Carriage of Goods by Sea Act.’® Thus, as in the United 
1 or States, though for different reasons, the law governing bills of lading is 
s of to be found in England in the Carriage of Goods by Sea Act. The 
British ratification of the Brussels Convention (June 2, 1930) was 
dis- accompanied by the reservation that it was effective only for the United 
|posi- Kingdom and Northern Ireland. On December 2, 1930, however, fur- 
— ther declarations were deposited to effect adherence on behalf of several 
uined colonies, protectorates, and mandated territories.”” Australia, Canada, 
mber India, New Zealand, and the Union of South Africa were not included.” 
ritish Most of these members of the Commonwealth had already enacted the 
rence a 
1d in 'S These variations “though important, are not disastrous to uniformity.” Graveson, 
“Bills of Lading and the Unification of Maritime Law in the English Courts,” in Con- 
Brus- flict of Laws and International Contracts (1949) 59, 67. 
acted 16 See Carriage of Goods by Sea Act, Arts. I-VIII. 
Con- 17 See 1 Oppenheim-Lauterpacht, International Law (1948) 38; Oliver, “Historical De- 
f velopment of International Law: Contemporary Problems of Treaty Law,” [1955] II 
AS 0; AD.LR.C. 421, 445; Mann, “The Interpretation of Uniform Statutes,” 62 L.Q. Rev. 
-d on (1946) 279, 290; The Tolten, [1946] 2 All E.R. 372, 378. 


18The Convention was properly ratified by the King in 1930 but this was of no 
oe? direct importance to any individuals. See Knauth 153; supra note 17. 
meni 19 See Carver 165, 207. 
al 70 See list, Markianos 36; Carver 1074, 1099; Knauth 76, 453 ff.; Scrutton 562. Several 
3 - of these territories have in the meanwhile attained independence but the uniform rules 
37). continue in force as originally enacted. The Indian Carriage of Goods by Sea enactment 
pee (Sept. 21, 1925, eff. Jan. Ist, 1926) applies today in India, Burma, and Pakistan. In the 


dity of former Crown Colony of Ceylon (a Dominion since 1948) the Ordinance of Dec. 3, 1936, 
al eff. June 1, 1927 is still in force. See also: Ghana (former Colony of Gold Coast) Act 
1037 of March 13, 1926, eff. May 1, 1926; Israel (former Mandate of Palestine) Act of 
. a Dec. 1, 1926, eff. as of same date; Malaya Federation (former British Protectorate) Act 
wae of May 23, 1950, eff. as of same date, replacing a number of Acts in force since 1927 
g ofa and 1928 in the several territories which formed the new federation; Cyprus (former 
Crown Colony) Act of Feb. 2, 1927, eff. Jan. 1, 1927. Ratification of the Convention was 
made by Great Britain on behalf of all these territories, except India, on Dec. 2, 1930, 

eff. June 2, 1931. 
iid *tSee Carver 1086; Knauth 457. Australia ratified the Convention on July 4, 1955, 
“ys eff. Jan. 4, 1956 (with reservations as to domestic trade). Canada, New Zealand, India 


(also Burma and Pakistan), and the Union of South Africa have not as yet ratified the 
Convention. 
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uniform rules on the model of the British Carriage of Goods by Sea 
Act by special Statutes, legislative Orders in Council and Ordinances. 
Today, with the exception of the Colony of Ascension,” all these juris. 
dictions have in force Carriage of Goods by Sea enactments;~ and, as 
in Great Britain itself, in no one has the Brussels Convention the force 
of law as such.” 

3. Other countries. Special statutes (Carriage of Goods by Sea Acts) 
were also enacted by the Scandinavian countries,” Spain,” Portugal,” 
and Japan.” Liberia,”® Tunis,’ Yugoslavia,” and the Republic of Ire- 


22 See Knauth 454; Carver 1098 n. 14. This may be also the case with St. Helena. C7, 
Markianos 40. 

23 The Merchant Shipping Act, 1951, of the Union of South Africa is to become effec. 
tive by proclamation of the Governor General in the Gazette of the Government (Section 
358). Such proclamation has not been made as yet. See Scrutton 550: Markianos 41 n. 49, 

4 Cf. text at note 18 supra. See Oliver, “Historical Development of International Law: 
Contemporary Problems of Treaty Law,” [1955] II A.D:I.R.C. 421, 445. 

°5 Denmark: ratification July 1, 1938, eff. Jan. 1, 1939: Law No. 150 of May 7, 1939, 
eff. Jan. 1, 1939; Finland: ratification July 1, 1939, eff. Jan. 1, 1940; Law of June 9, 
1939, eff. Jan. 1, 1940; Norway: ratification, July 1, 1938, eff. Jan. 1, 1939; Law of Feb, 
4, 1938, eff. Jan. 1, 1939; Sweden: ratification July 1, 1938, eff. Jan. 1, 1939; Law of 
June 5, 1936, eff. Jan. 1, 1939. In addition to passing uniform Carriage of Goods by Sea 
Acts, the four Scandinavian countries amended their Maritime Codes to incorporate in 
a rearranged form some of the rules adopted in the Brussels Convention. Denmark, Nor. 
way, and Sweden have had uniform Maritime Codes since June 12, 1891; Finland 
joined the Scandinavian Union in 1920, and its uniform Maritime Code was enacted in 
1939. Such codes are now under revision, and there is some speculation that the uniform 
Carriage of Goods by Sea Acts will be repealed and replaced by a new version of the 
uniform rules, included in the revised codes. See Hagbergh, [1960] D.M.F. 53. 

*6 Spain ratified the Brussels Convention on June 2, 1930 (eff. June 2, 1931) but 
implementing legislation was enacted only on December 22, 1949 (eff. June 24, 1950). 
The Spanish Carriage of Goods by Sea Act incorporated the substantive provisions of the 
Brussels Convention in a rearranged form. The provisions of the Commercial Code 
(1886) and Civil Code (1889) remained in force. See Boletin Oficial del Estado, No. 358, 
Dec. 24, 1949. 

27 Ratification, Dec. 24, 1931, eff. June 25, 1932; Decree No. 37 748 of Feb. 1, 1950, 
eff. March 1, 1950. In Portugal, the uniform rules were placed in a schedule to a 
statute giving them the force of law. The Portuguese Commercial Code is still in force. 
Cf. Calero, El contrato de transporte maritimo de mercancias (1957) 13. 

28 Ratification, July 1, 1957, eff. Jan. 1, 1958 (with a number of reservations). The 
Japanese Carriage of Goods by Sea Act was passed in 1957 and became effective on 
Jan. 1, 1958. See Markianos 38 n. 29. 

°° The Liberian Carriage of Goods by Sea Act is a replica of the American Act, en- 
acted as Title VI of the 1948 Maritime Code (Law of Dec. 18, 1954, eff. as of same date). 

30 Beylical Decree of April 16, 1942, eff. May 12, 1942, modelled on the French Law 
of April 2, 1936. Tunis presents a legal paradox, for while not a contracting state, it 
has, indirectly, given the force of law to the text of the Brussels Convention! Tunis 
attained independence on March 20, 1956, and according to a bilateral treaty con- 
cluded with France on March 9, 1957, Tunisian courts should continue to apply, in 
absence of other legislation, the law applied by French courts in Tunis. French courts 
have applied to contracts of affreightment the French Commercial Code, the Beylical 
Decree of 1942, and the Brussels Convention, depending on the nature of the case. 
In the meanwhile, a new Commercial Code was enacted in Tunis on Jan. Ist, 1960. 
This code, however, did not include provisions relating to carriage of goods by sea, 
since a maritime code was under preparation. Accordingly, Tunisian courts today apply 
to contracts of affreightment the French Commercial Code, the Beylical Decree of 
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land,** though not formally adhering to the Convention, have passed 
similar statutes. In the Philippine Islands** the Philippine Carriage of 
Goods by Sea Act, practically identical with the American act, has been 
in force since 1936. In all these countries, as in the United States and 
Great Britain,” a pre-existing body of general commercial law was kept 
in force, though in some cases modifications and amendments were 
necessary. The uniform rules, as incorporated in statutes have been 
regarded as “special law” (/ex specialis) which, insofar as applicable, 
supersedes rules of a more general nature (/ex generalis) contained in 
codes and other statutes.** 


B. MopiFicATION OF COMMERCIAL CODES 


1. Germany. Germany enacted on August 10, 1937, a domestic law” 
which, with several modifications and textual variations,” incorporated 
into the commercial code, by modifying several of its provisions,” the 
rules agreed upon in Brussels.” 





1942, and the Brussels Convention, as the French courts did in the past. See Bokobza, 
[1960] D.M.F. 438. 

31 Law of June 13, 1959, eff. Sept. 23, 1959, containing provisions corresponding to 
the uniform rules. 

32 Merchant Shipping Act, Sec. 13 (1947), eff. Jan. 30, 1948. Cf. Knauth 479; Carver 
1098. 

33 The pertinent provisions of the Commercial Code of 1886 and Civil Code of 1889 
were not repealed and have continued to apply in domestic Philippine trade. See Com. 
Act No. 65 of October 22, 1936, Section 1: “Provided, That nothing in this Act shall 
be construed as repealing any existing provision of the Code of Commerce which is 
now in force.” Cf. Tolentino, Commercial Laws of the Philippines (1952) 439; Espiritu, 
Philippine Commercial Laws (1947) 833. Since 1949, there has been in force in the 
Philippines a new Civil Code which replaced the 1889 code. See Sinco, Civil Code of 
the Philippines Annotated (1950). The Philippine Carriage of Goods by Sea Act was 
retained after the effective date of independence and the establishment of the Philippine 
Republic (July 4, 1946). The ratification of the Brussels Convention by the United 
States also included the Philippine Islands. As yet, the Government of the new Republic 
has not deposited its own ratification. See Knauth 488; Markianos 39. 

84For detailed discussion, see Yiannopoulos, “Conflicts Problems in International 
Bills of Lading: Validity of ‘Negligence’ Clauses,” 18 La. L. Rev. (1958) 609; “Bills 
of Lading and the Conflict of Laws: Validity of ‘Negligence’ Clauses in England,” 
37 U. of Detroit L. J. (1959) 198. 

55 In Germany, Greece, Indonesia (Curacao, Dutch Guinea), the Netherlands, Russia, 
and Turkey, the uniform rules are integrated into the general commercial law, and 
there can be no distinction between /ex specialis and lex generalis. Such dualism may 
exist in Switzerland and Italy to the extent the Brussels Convention itself may have 
the force of law. A limited dualism of law exists in Japan, Syria, and Lebanon. See 
Markianos 58, 

38 Gesetz zur Anderung von Vorschriften des Handelsgesetzbuches tiber das See- 
frachtrecht, August 10, 1937, I R.G. Bl. 891 (1937). For its legislative history see 
Stodter 62 ff. 

37 See in general Gramm, Das neue deutsche Seefrachtrecht nach den Haager Regeln 
(1938); Stédter 71; Amtliche Begriindung des Gesetzes zur Anderung von Vorschriften 
des H.G.B. tiber das Seefrachtrecht, 1937 Deutscher Reichs-und Preussischer Staats- 
anzeiger No. 186. 

*8 The following sections of the Commercial Code (Book IV, chapter 4) were thus 
affected: §§ 559, 563, 564a, b, c, 606-613, 636a, 642-663b. 

“8 See H.G.B. § 606 (2); Gramm, op. cit. supra note 37 at 77; Wiistenddrfer, Neuzeit- 
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Almost two years after passing the Law of August 10, 1937, Ger- 
many deposited its ratification of the Brussels Convention.*® Under 
the law of Germany as it existed at the time of the ratification of the 
Brussels Convention, an international treaty acquired binding force 
on courts and individuals only after its transformation by statute into 
domestic German law.** No such statute was ever enacted.** It seems 
therefore that the text of the Convention has never had the force of 
law in Germany, and that the uniform rules are part of the law of the 
land only insofar as incorporated into the Law of August 10, 1937.“ 

2. Other countries. Belgium,** Switzerland,** the Netherlands, and 
Turkey,*’ have also given the force of law to the uniform rules by 
inserting them in their commercial codes. Indonesia,** and Greece,“ 
though not adhering to the Brussels Convention, have followed the 





liches Seehandelsrecht 268 (1950); Stédter, Zur Einfiihrung der Haager Regeln, [1940] 
Hansa 164, 165. : 

#° July 1, 1939, eff. January 1, 1940. 

41 See Mann, “The Interpretation of Uniform Statutes,” 62 L. Q. Rev. 279, 286 (1946); 
Weimar Constitution, Art. 45 (1919). For the present state of law, see Minch, “Droit 
international et droit interne d’aprés la Constitution de Bonn,” [1950] Rev. Int. Dr. 
Gens 5; B.G.H. May 24, 1955, 17 B.G.H.Z. 309, 313; June 21, 1955, 18 B.G.H.Z. 22, 26; 
Verdross, Vélkerrecht (1955) 70; Bayer, “Auslegung und Erganzung international 
vereinheitlicher Normen durch staatliche Gerichte,” 20 Rabel’s Z. (1955) 603. 

42 The Brussels Convention was ratified on July 1, 1939, and its text was simply 
published as an official announcement in the Reichsgesetzblatt on the 22nd of December, 
1939. See Bekanntmachung iiber das Internationale Abkommen zur Vereinheitlichung 
von Regeln tiber Konnossemente, Dec. 22, 1939, II R.G. Bl. 1049 (1939). 

#3 This conclusion is also supported by the declarations of the German Ambassador 
who, upon depositing Germany’s ratification, declared: “Germany, making use of the 
option granted by the Protocol of Signature, will give effect to the Convention by giving 
the force of law to the text of August 10, 1937.” See II R.G. Bl. 1049 (1939). 

#4 Ratification, June 2, 1930, eff. June 2, 1931; Law of November 28, 1928, eff. Jan. 22, 
1929, enacting the uniform rules as Art. 91 of the Belgian Commercial Code. See 
Scrutton 654; Servais et Mechelynck, I Les Codes Belges (1947) 563. 

45 Ratification, May 28, 1954, eff. Nov. 28, 1954; Federal Law on Maritime Shipping 
under the Swiss Flag (Seeschiffahrtsgesetz) of Sept. 23, 1953, eff. Jan. 1, 1957. See 
II Sammlung der eidgendssischen Gesetze (1956) 1305; Ripert, [1954] D.M.F. 3; 
Le Clere, [1949] D.M.F. 399; Miiller, [1960] D.M.F. 634. 

46 The Dutch Commercial Code of 1924 was amended in 1955 to incorporate the 
uniform rules after The Netherlands’ accession to the Brussels Convention (Ratification, 
Aug. 18, 1956, eff. Feb. 2, 1957; Law of Aug. 15, 1955, in force since Aug. 26, 1956). 
See Drion, “Kanttekeningen bij het nieuwste Zeerecht,” 31 Nederlandse Juristenblad 
(1956) 253; Schadee, [1955] D.M.F. 762; [1960] D.M.F. 309. 

47 Ratification, July 4, 1955, eff. Jan. 4, 1956; Law of July 29, 1956, in force since 
Jan. 1, 1957. The new provisions of the Turkish commercial code are almost a literal 
translation from the corresponding provisions of the German code. See Okay, [1959] 
D.M-F. 118. 

48 The Dutch Commercial Code of 1924, containing a number of provisions corre- 
sponding to the uniform rules, was introduced in Indonesia, a former Colony of the 
Dutch Crown, on Feb. 4, 1933. Such legislation continued in force after the effective 
date of Independence. See Markianos 45 n. lla. Cf. Knauth 478. The same code was 
introduced in Curacao (March 13, 1935), and Dutch Guinea (June 2, 1936), where it 
is still in force. 

49 See Code of Private Maritime Law, Arts. 134 et seq. (Law No. 3816 of Feb. 20, 
1958, in force since Sept. 1, 1958). See Potamianos, [1958] D.M.F. 500, 563. 
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same pattern. Finally, Soviet Russia, Syria, and Lebanon, none of 
which has adhered to the Brussels Convention, have inserted in their 
respective commercial codes a number of provisions echoing the spirit 
of the uniform rules.” 


C. Countries ENACTING THE CONVENTION AS SUCH 


1. France. In France, the legislature passed on April 2, 1936, an Act,” 
which, though modelled on the Brussels Convention of 1924, differed 
from the latter in several respects.°? A few days later, on the 9th of 
April 1936, the President of the French Republic was authorized by 
law to “ratify and execute” the Brussels Convention itself.°* This was 
done by the Decree of March 25, 1937, which thus transformed the 
Convention, in its entirety, into domestic French law.™ 

2. Other countries. As in France, the Brussels Convention itself was 
enacted into law in Italy,’* Vatican State,’ and Egypt.*’ Also due to 


50 Russia: Law of June 14, 1929, in force since Oct. 17, 1929. See Markianos 40. 
Keiline [1959] D.M.F. 628, Syria: Law of March 12, 1950 (effective date unknown). 
The Union of Syria and Egypt into a United Arab Republic did not affect pre-existing 
legislation. See Markianos 41. Lebanon: Law of Feb. 18, 1947, eff. April 2, 1947 (code 
provisions modelled on the French domestic law of April 2, 1936). See Note, [1956] 
D.M.F. 120. 

51.0, April 11, 1936. For its legislative history, see Guyon 19 ff.; 2 Ripert, Droit 
Maritime 252 (1952). 

52See Guyon 137; For detailed discussion, see also Yiannopoulos, “Bills of Lading 
and the Conflict of Laws: Validity of ‘Negligence’ Clauses in France,” 7 Am. J. 
Comp. L. (1958) 516. 

58 J.0. April 11, 1936; [1937] D. 4. 16. 

54J.0. April 8, 1937; J. O. June 28-29, 1937, [1937] D. 4. 16. See also Yiannopoulos, 
supra note 52 at 520. 

58 Ratification, Oct. 7, 1938, eff. April 7, 1939. See Pescatore, [1952] D.M.F. 501; 
[1953] D.M.F. 463. The situation in Italy is as confusing as in France, and, for this 
reason, a brief comment is necessary. According to Royal Decree No. 1958 of Jan. 6, 
1928, converted into Law No. 1638 of July 19, 1929, the Brussels Convention should 
acquire the force of law in Italy on the same date it would become effective as an 
international treaty. That date was for Italy the 7th of April, 1939. Yet, there has been 
no agreement as to whether the Convention did or did not acquire the force of law. 
According to one view, the Decree of 1928, and the Law of 1929, were insufficient to 
convert a treaty into domestic law; and, in absence of any other legislative action, the 
Convention never became part of the law of the land. See Note, [1940] Dir. Mar. 
219-223, commenting on Italian Court of Cassation, June 15, 1939. According to the 
second view, the Brussels Convention acquired the force of law in Italy on April 7, 
1939, by virtue of the Decree of 1928, and governed both domestic and international 
carriage of goods. See Brunetti, “La responsabilita degli armatori nella nuova legge 
25 marzo 1939 N. 868,” [1940] I Riv. Dir. Com. 127-128. Finally, according to a third 
view, the Brussels Convention became binding for courts and individuals in Italy on 
Jan. 6, 1928, though only with regard to transactions involving persons of different 
nationality. See Scialoja, [1940] I Riv. Dir. Nav. 230; Lefebvre d’Ovidio, “Legge 
nazionali e responsabilita degli armatori,” [1940] 1 Riv. Dir. Nav. 285, 300-302. 

In the meanwhile, the new Italian Code of Navigation was enacted (Royal Decree 
of March 30, 1942, eff. April 21, 1942), which included several provisions corresponding 
to the uniform rules, and repealed all “contrary and incompatible” previous legislation 
(Art. 1329). Thus, the question was raised whether the Decree of 1928 was covered 
by the repealing clause. The prevailing opinion today is that such legislation continues 
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prevailing monistic notions, it seems that the Convention acquired the 
force of law in Poland and Monaco by mere ratification.** Whether this 
is also the case with Spain” and Switzerland” is not clear. Italy,” 
Egypt,” and Switzerland,” have also included in their commercial 
codes provisions corresponding to those of the Convention. It may be 
expected that in several of these countries the courts will face problems 
concerning the respective areas of application of the Brussels Conven- 
tion and the domestic legislation. 





in force as lex specialis, and that the Brussels Convention itself still binds courts and 
individuals in Italy. See Berlingieri,” La Convenzione di Bruxelles sulla polizza di 
carico ed il codice della navigazione,” [1952] Dir. Mar. 499-500; Markianos 47. See 
also Italian Cass., July 16, 1954, June 22, 1954 [1954] II Dir. Nav. 141 (Note by 
Riccardelli); March 30, 1955, [1955] II Dir. Nav. 139. 

56 (Without adhering): Decree of September 9, 1951, Art. 25, giving the force of law 
to the text of the Brussels Convention. See Ripert, [1952] D.M.F. 403. 

57 Ratification, Nov. 29, 1943, eff. May 29, 1944; Royal Decree Jan. 31, 1944, eff. 
May 29, 1944. See Faire, [1955] D.M.F. 311; id., [1953] D.M.F. 594; id., [1952] D.M.F. 
391. Cf. Ct. of Alexandria, Nov. 24, 1950, [1953] Bulletin de Legislation et de Juris. 
prudence Egyptiennes 53. 

58 Poland: The situation in Poland is not clear. The President of the Republic was 
authorized by statute (Feb. 20, 1936) to ratify the Brussels Convention, and this was 
done on April 21, 1936, though the instrument of ratification itself was deposited 
several months later on Oct. 26, 1936 (eff. April 26, 1937). Subsequently, a Presidential 
Proclamation of Ratification was made on April 22, 1937, which was published in the 
official Gazette on April 30, 1937. See [1937] Dziennik Ustaw 638. It seems that in 
pre-Communist Poland ratification alone was sufficient to give the force of law to the 
Convention. See Matysik, Podrecznik prawa morskiego (Manual of Maritime Law) 
(1959) 32, 183. But cf. Markianos 39 n. 39, 43 n. 6a, arguing that the Brussels Con- 
vention is not susceptible of transformation into domestic law by mere ratification. It 
has been suggested that Communist Poland still adheres to the Convention. See Carver 
1115. Monaco: Ratification, May 15, 1931, eff. Nov. 15, 1931. With regard to a peculiar 
situation prevailing in Tunis, see note 30 supra. 

59 The prevailing view seems to be that the official text of the Brussels Convention 
does not have the force of law in Spain; the uniform rules are part of the law of the 
land only as adopted in the Spanish Carriage of Goods by Sea Act. See note 26 supra; 
Markianos 55. However, monistic notions have been consistently sanctioned by the 
Spanish Court of Cassation, and it has been repeatedly held that international conven- 
tions acquire the force of law in Spain by mere ratification. Cf. Farina, [1953] 
D.MF. 415. 

60 In Switzerland, the Brussels Convention was as such binding on courts and indi- 
viduals by virtue of a federal statute (Law of April 9, 1941). That statute has been 
since repealed by the 1953 legislation. See note 45 supra. However, as under the Swiss 
Constitution international treaties acquire the force of law by mere ratification, the 
question has been raised whether the Brussels Convention remained in force by virtue 
of the constitutional provision. The question has been answered in the negative by 
Markianos 52, 54. But cf. Hosner, La responsabilité du transporteur maritime (1956) 
12, 15, 17, reaching the opposite conclusion. The latter view is hardly tenable as the 
Brussels Convention was ratified by Switzerland subject to a reservation that the uni- 
form rules were to be given the force of law in a “form appropriate” to the national 
legislation in accordance with the option granted by the Protocol of Signature. 

61 See note 55 supra 

62 See note 57 supra. 

63 See note 45 supra. 
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Il. AREA OF APPLICATION 


In the absence of international obligation, each country is free to 
delimit the area of application of its law by “unilateral” conflicts rules 
or to adopt “bilateral” choice of law rules referring a given relation 
to a definitive legal system—whether that of the forum or of any other 
country." The Brussels Convention intended to limit this freedom as 
to all bills of lading covered by it; according to Art. X such bills of 
lading issued in any of the contracting states are subject to the uniform 
rules, and no other choice is permissible.” 

For reasons discussed in another paper,” the contracting states—as 
a general rule—did not follow Art. X. Thus, the uniform rules neither 
were declared applicable to all bills of lading issued in the territory 
of the enacting state nor to all bills of lading issued in the territory of 
other contracting states. The place of issue itself as a connecting factor 
to determine the applicability of the uniform rules has been largely 
disregarded and instead a variety of contacts were adopted, such as 
the movement of the goods “to” or “from” ports of the enacting state, 
the law of the place of contracting or of destination, and the nationality 
of the parties to the contract of affreightment. 


A. “INwarp” aNd “Outwarp” BiLts oF LapING 


1. United States. According to Section 13, first paragraph, of the 
United States Carriage of Goods by Sea Act, the uniform rules as in- 
corporated in that Act apply “to all contracts for the carriage of goods 
by sea to or from ports of the United States in foreign trade.” This 
provision conflicts with the Brussels Convention, Art. X, and it appears 
to be wider in scope with regard to some bills of lading and narrower 
with regard to others. Where the carriage is to or from the ports of 
the United States, the Act applies to bills of lading issued in non- 
contracting countries; but it does not apply to bills of lading issued in 
another contracting country where the carriage is between foreign ports, 
or to bills of lading issued in the United States for the carriage of goods 
between American ports. Such bills of lading are subject to the provi- 
sions of the Harter Act, 1893." Like other contracting states, the United 


"*See Bartin, Principes de droit international privé (1930) §§ 44 et seq.; Nussbaum, 
Principles of Private International Law (1943) 8; Cheshire, Private International Law 
(1957) 1; Chauveau, “Des conventions portant loi uniforme” [1956] Clunet 570, 575. 

* See Convention, Art. X: “The provisions of this convention shall apply to all bills 
of lading issued in the territory of any of the contracting States.” For detailed discussion, 
see Yiannopoulos, “Conflict of Laws and Unification of Law by International Con- 
vention,” 21 La. L. Rev. 553 (1961). 

See Yiannopoulos, supra note 65 at 580. 

°? See Carriage of Goods by Sea Act, 49 Stat. 1212 (1936), 46 U.S.C. § 1312 (1953). 
*8Sce Yiannopoulos, “Conflicts Problems in International Bills of Lading: Validity 
of ‘Negligence’ Clauses,” 18 La. L. Rev. (1958) 609, 613. 
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States has thus departed from the system envisaged by Art. X of the 
Brussels Convention. 

2. Other countries. As in the United States, the uniform rules apply 
in a number of countries both to inward and outward bills of lading, 
whether in foreign trade alone or in both foreign and domestic trade. 

(i) According to the Carriage of Goods by Sea Act of the Philip. 
pine Islands,” and Title VI, Section 11, of the Liberian Maritime Code,” 
the uniform rules apply to both inward and outward bills of lading in 
foreign trade. The place of issue of the bill of lading is immaterial, and 
all bills of lading issued locally are subject to a clause paramount re- 
quirement.” 

(ii) In Belgium, Book II, Art. 91A of the Commercial Code (as 
amended by Law of Nov. 28, 1928)" provides that “A negotiable bill of 
lading issued for the carriage of goods by any vessel, of whatever na- 
tionality, from or to a port of the Kingdom or the Colony (i.e., Belgian 
Congo) is subject to the following rules” (i.e., the Brussels Convention), 
Art. 91B provides further that “Any bill of lading issued in the circum- 
stances mentioned hereinabove shall contain a statement that it is 
governed by ‘the Rules of Art. 91.” Thus, in Belgium, the area of ap- 
plication of the uniform rules to international bills of lading is precisely 
the same as in the United States with the difference that the clause 
paramount requirement is extended also to bills of lading issued abroad 
for carriage to a Belgian port. But in contrast to the United States Car- 
riage of Goods by Sea Act which applies only “in foreign trade,” Art. 
91 of the Belgian Commercial Code applies also to domestic trade.” 


B. “Outwarp” Bitts oF LADING 


1. Great Britain and the Commonwealth. Section 1 of the British 
Carriage of Goods by Sea Act provides that “Subject to the provisions of 
this Act, the Rules shall have effect in relation to and in connection with 
the carriage of goods by sea in ships carrying goods from any port in 
Great Britain or Northern Ireland to any port whether in or outside 
Great Britain and Northern Ireland.” According to the settled interpre- 
tation of this section, the uniform rules apply for the period of the 


69 See Philippine Carriage of Goods by Sea Act, Section 1; Espiritu, Philippine Com- 
mercial Laws (1947) 833. ? 

70 See Liberian Maritime Code of 1948, Title VI, Section 11; De la Grassi¢re, [1955] 
D.M.F. 52. Cf. note 29 supra. 

71 The clause paramount incorporates into the contract of carriage the provisions of 
the uniform rules (enacted in the place of shipment) as the contractual law of the 
parties. As a result, countries which did not adhere to the Convention but recognize 


the autonomy of the parties may be compelled to apply the rules. See Falconbridge, | 


Conflict of Laws (1954) 398, note (k). 
72 See note 44 supra, 
73 See note 67 supra. 
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voyage to all “outward” bills of lading from Great Britain and Northern 
Ireland covering hull cargo other than live animals.” 

Section 1 of the Carriage of Goods by Sea Act, by making the uniform 
rules applicable only to “outward” bills of lading issued in Great 
Britain, involves a serious conflict with Art. X of the Convention. Thus, 
all “inward” bills of lading, and all bills of lading covering carriage of 
goods between foreign ports even if issued in the territory of a contract- 
ing country are not subject to the uniform rules.’ This narrow delimita- 
tion may offer to carriers an opportunity to limit their liabilities con- 
trary to the letter and spirit of the Brussels Convention, and to the 
yrejudice of international uniformity.*° 
~~ y oe 

All countries, colonies, protectorates, and mandated territories of the 
British Commonwealth, which copied the British Carriage of Goods by 
Sea Act, apply the uniform rules to “outward” bills of lading issued 
locally.” Most of them, as Great Britain itself, included in their enact- 
ments special provisions with regard to their domestic trade." The Acts 
of Australia and Canada apply also to d’ mestic interstate and inter- 
provincial trade, to the exclusion of intra-state or intra-provincial 
trade."® New Zealand, with regard to its domestic trade, enacted provi- 
sions similar to those of the American Harter Act.*° In the Union of 
South Africa, the uniform rules will govern both international and do- 
mestic trade though with regard to the latter, in certain circumstances, 
exoneration clauses shall be valid.** The Carriage of Goods by Sea 
enactments of all these members of the Commonwealth exact the in- 
sertion of a clause paramount in all bills of lading issued in their terri- 
tories.” 

™4Sce Carver 176; Scrutton 455; Colinvaux 23. 

75 Cf. Morris, The Choice of Law Clauses in Statutes, 62 L. Q. Rev. 170, (1946) 177; 
Falconbridge, Conflict of Laws (1954) 396. 

76 See Yiannopoulos, “Bills of Lading and the Conflict of Laws: Validity of ‘Negli- 
gence’ Clauses in England,” 37 U. of Detroit L.J. (1959) 198, 202. 

7 See Knauth 454 et seq.; Carver 1098; Markianos 91. 

*8 Under this arrangement, the uniform rules apply to both international and domestic 
shipments, but, with regard to the latter, exoneration clauses are in certain cases valid. 
This accords with the Protocol of Signature Sec. 2 which permitted the contracting 
states to regulate their domestic trade within the broad limits of Art. VI of the Con- 
vention. However, no distinction is made between international and domestic trade 
in the Acts of Bermuda, Fiji Islands, Zanzibar, Somaliland, and Tonga. According to 
the Indian Act, special provision is made with regard to shipment between certain 
Indian ports and certain ports in Ceylon. The Act of Barbados applies only to foreign 
trade. See Markianos 89. In several Acts of these members of the Commonwealth, 
exception is made with regard to shipments aboard sailing boats. See Carver 1099. 

‘® See Australian Carriage of Goods by Sea Act, 1924, Section 4 (2); Canadian Water 
Carriage of Goods Act, 1936, Section 2; Knauth 454, 459. Thus, unless limited by state 
or provincial legislation, freedom of contracting may prevail with regard to intra-state 
and intra-provincial shipments. 

8°See New Zealand Sea Carriage of Goods Act, 1940, Part I, Coastwide Trade; 
Knauth 485; Carver 1096. 


*1 See Union of South Africa Merchant Shipping Act, 1951, Sections 307 (1); 310 (3). 
82 See Scrutton 553. 
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A similar pattern to the one described is followed by the Irish Mer- 
chant Shipping Act** and the Acts of formerly dependent territories 
which in the meanwhile attained independence.™ 


C. PLace oF IssuE OF THE BILL oF LADING 


In several countries the area of application of the uniform rules is 
defined by reference to the place of issue of the bill of lading, be it in 
the enacting state or in any other contracting state. 

1. In Portugal and The Netherlands, the uniform rules apply to all 
bills of lading issued locally, without distinction between domestic and 
international trade. 

The Portuguese Decree of Feb. 1, 1950,*° provides in its Art. 1 that 
the Brussels Convention (Arts. I to VIII) shall apply to all bills of 
lading issued in any Portuguese territory, irrespective of the nationality 
of the contracting parties.“° Art. 3 of the same Decree requires insertion 
of a statement in all such bills of lading that they are subject to the 
Decree and the uniform rules as incorporated into Portuguese law. 
Unlike similar clause paramount requirements, the Portuguese Decree 
imposes a penalty in case of noncompliance; the bill of lading in such 
a case will not be negotiable.” 

In the Netherlands, Title V, Sections 466 to 517d of the Commercial 
Code of 1924, which included provisions corresponding to some extent 
with the uniform rules, applied to bills of lading issued locally. The 
same provisions could apply to bills of lading issued abroad where the 
conditions set out by said articles were also valid under the law of the 
foreign place of issue.** According to new legislation passed in 1955, 
the Dutch Commercial Code (as amended to include the uniform rules 
in a more faithful version) will apply to all bills of lading issued in the 
Netherlands (Art. 517d). This will be ordinarily the case with regard 
to outward bills of lading. It has been suggested that the Convention 
itself will govern bills of lading issued in other contracting states,” but 
this is at best questionable. The Dutch Law No. 399 of Aug. 15, 1955, 


83 See note 32 supra. The uniform rules apply in Ireland both: to international and 
domestic trade, though with regard to the latter exoneration clauses are in certain cases 
valid. Domestic trade is considered carriage “from any port in the State to any other 
port in the State or to a port in Great Britain or Northern Ireland.” See Irish Merchant 
Shipping Act, 1947, Section 13, (4). 

®4 See note 23 supra. 

85 See note 27 supra. See also Ripert, 2 Droit Maritime (1952) 263 n. 1. 

86Tt has been suggested that the Convention itself may be invoked with regard to 
bills of lading issued in other contracting states. See Scrutton 566. This, in view of the 
careful wording of the Portuguese Decree, is at best questionable. Cf. Markianos 52 ff. 

87 Cf. Carver 1116. 

88 See Knauth 483-484; Van Empel, [1954] D.M.F. 433. Cf. Schadee, [1960] D.M.F. 
309. 

8° Cf. Scrutton 565, 
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which ratified the Brussels Convention, was carefully drafted to avoid 
all misunderstandings.”° 

Finally, in Indonesia, Curacao, and Dutch Guinea,” where the 1924 
version of the Dutch Commercial Code is still in force, provisions cor- 
responding to the uniform rules apply to all bills of lading issued locally, 
and bills of lading issued in countries having similar legislation. 

2. In the Scandinavian countries, uniform Carriage of Goods by Sea 
enactments” apply (in accordance with Art. X of the Brussels Conven- 
tion) to all bills of lading issued in any contracting state, except as 
provided for in identical reservations deposited by those countries upon 
accession to the Convention. According to these reservations, the unt- 
form enactments do not apply: (1) to the domestic trade of each state 
and the trade among these four Scandinavian countries; and (2) the 
carriage of goods covered by the Rome Railway Conventions of 1933. 
Thus, with these exceptions, the enactments apply to all outward inter- 
national bills of lading issued in the Scandinavian countries, and all 
inward bills of lading issued in other contracting states. Bills of lading 
covering domestic shipments, and shipments among Scandinavian ports, 
are subject to the Uniform Maritime Codes of these countries, which 
have been amended to include provisions corresponding to the uniform 
rules. Shipments from non-contracting states to Scandinavian ports, and 
shipments among foreign ports, are subject to the governing law ac- 
cording to the general rules of conflict of laws.”* 

3. In certain countries Art. X of the Brussels Convention has as such 
the force of law, and except as its scope is restricted by other legislation 
or judicial interpretation, it renders the uniform rules applicable to all 
bills issued in any contracting state. Apparently Art. X is literally ap- 
plied only in The Vatican State, Poland, and Monaco.”* 

(1) In France,** the uniform rules were incorporated in a domestic 
law (April 2, 1936), while at the same time the Brussels Convention 
itself was given the force of law in its entirety. The two texts are neither 
co-extensive nor concurrently applicable;"" and divergencies between 


_ *° Art. 1 of that law provided simply that the Convention “shall be ratified.” There 
is conspicuous absence of language indicating that the Convention “shall have the force 
of law,” as was the case in France and Italy. Further, a number of reservations made 
upon accession to the Convention, made it clear that all international law obligations 
assumed by Netherlands were to be discharged by incorporating the uniform rules 
in the Commercial Code. See Markianos 55. Cf. Schadee, [1955] D.M.F. 762 

*! See note 48 supra. 

2 See note 25 supra; Hagbergh, [1960] D.M.F. 53; Zachariasen, [1959] D.M.F. 316; 
and in general, Strandgaard, The Internationality of Shipping (1939); Sejersted, Om 
Haagreglene (1949). Cf. Knauth 459. 

*8 Cf. Hagbergh, [1960] D.M.F. 53, 55; Lando, “Scandinavian Conflict of Laws 
Respecting Contracts,” 6 Am. J. Comp. L. (1957) 1, 17; Admiralty Court of Copen- 
hagen, [1940] Ugeskrift for Retsvaesen 611. 

%4 See notes 56, 58 supra. 

% See text at notes 51-54 supra. 

8° While the Convention was declared inapplicable in the colonies, protectorates, and 
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them render necessary a precise delimitation of their respective areas 
of application. 

Brussels Convention. Art. X of the Convention, taken literally, would 
limit substantially the area of application of the domestic law of April 
2, 1936, as the Convention would also apply to bills of lading involving 
exclusively domestic contacts. The need for a restrictive interpretation 
of Art. X was thus early felt, and it became settled that the Convention 
applies only to cases involving a conflict of “international interests.”” 
However, no general agreement has been reached on the definition of 
this term, and different views have been taken by writers and courts. 
Difference of nationality between the parties to the contract of affreight- 
ment, shipment between the ports of different countries, issue of the bill 
of lading in a foreign country have been proposed as criteria establishing 
a conflict of international interests. However, a study of the case law 
confirmed the view that the Brussels Convention applies to all bills of 
lading issued in a contracting country (including France) between 
parties of different nationality or for the carriage of goods between the 
ports of two different countries.”* 

Law of April 2, 1936. In contrast to the Brussels Convention, the Law 
of April 2, 1936, contains no provisions delimiting its area of applica- 
tion.’* Most courts and writers, stressing the public policy character of 
the statute tried to define its area of application in accordance with con- 
tacts fabricated for the occasion.’”’ But except for bills of lading involv- 
ing exclusively domestic contacts (which are unanimously declared to 
be subject to the domestic law)'*” there is no agreement as to which 
bills of lading are governed by the statute. Recent decisions of the Court 
of Cassation seem to indicate that the “mandatory” provisions of the 
Law of April 2, 1936, apply proprio vigore as forum law to all bills of 
lading issued in France (if not covered by the Brussels Convention) and 
to all bills of lading issued in countries not adhering to the Brussels 
Convention for the carriage of goods to France.’** The “pliable” provi- 





overseas territories, (J.O. April 8, 1937; J. O. June 28-29, 1937; [1937] D.4.16), the 
domestic French Law of April 2, 1936, is applicable throughout the French Union 
(Art. 12). Cf. Marais 22 ff. 

97 See Comm. Ct. Marseille, June 2, 1950, [1951] D.M.F. 88. See also Note, [1951] 
Rev. Trim. Dr. Comm. 821; Jambu-Merlin, Note, [1955] Rev. Cr. Dr. Int. Pr. 129; 
Sauvage 128. But cf. Percerou, “L’introduction en France de conventions pour l’unifi- 
cation du droit maritime,” [1936] Annales de Droit Commercial 221, asserting that 
the Convention applies to both domestic and international transactions. 

98 See Yiannopoulos, “Bills of Lading and the Conflict of Laws: Validity of ‘Negli- 
gence’ Clauses in France,” 7 Am. J. Comp. L. (1958) 516, 527. 

99 Cf. Sauvage 128; supra text at note 97. 

100 See Delaume, Note, [1950] Rev. Cr. Dr. Int. Pr. 128, 214; Sauvage 132; Cf. 2 
Ripert 253. 

101 See Delaume, Note, [1950] Rev. Cr. Dr. Int. Pr. 214, 215. Cf. Cass., Jan. 4, 1950, 
[1950] S. 1. 180; Rouen Ct. of App. Jan. 22, 1953, [1953] D.M.F. 262. 

102 The mandatory provisions of the Law of April 2, 1936, are thus compulsorily 
applicable (1) where all contacts are French: Cass. Jan. 4, 1950, [1950] S. 1. 180; Rouen 
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| 

sions of the same statute apply in accordance with the settled rules of 
conflict of laws, namely the law selected by the parties, and in absence 
of agreement, by the law of the place of contracting as impliedly in- 
tended. This solution accords with the practice of other contracting 
states’ and contributes to the realization of international uniformity. 

(ii) In Italy, where the Convention has the force of law as such, and 
in addition there is in force a Code of Navigation containing the uni- 
form rules in a rearranged form,‘ the problem is ordinarily one of 
delimiting the respective areas of application of seemingly conflicting 
legislative texts. The prevailing opinion (following French doctrine and 
judicial practice) seems to be that the Brussels Convention applies 
directly to international contracts of carriage involving parties of dif- 
ferent nationality,’”’ provided that the bill of lading is issued in a con- 
tracting state. The domestic code, on the other hand, applies to cases 
involving exclusively domestic contracts and to bills of lading issued in 
non-contracting states, if according to the general conflicts rules such 
bills of lading are subject to the law of the forum.’”* Similar suggestions 
have been made with regard to Switzerland, on the assumption that the 
Brussels Convention has itself the force of law.**’ However, as this 
assumption is not warranted, it seems that the uniform rules in that 
country, incorporated into the Maritime Code, apply in accordance with 
the general rules of conflicts. In Egypt and Tunis,'’’ however, the 
courts have reached results similar to those reached by Italian courts. 


TD. CARRIAGE BETWEEN CONTRACTING STATES 


The Spanish Carriage of Goods by Sea Act stands in a category by 
itself. According to its Art. 24, the uniform rules apply to international 
bills of lading for the carriage of cargo between countries which ratified 
or adhered to the Brussels Convention and have enacted implementing 
legislation.” Thus the uniform rules may apply to both “outward” and 





Ct. of App., Jan. 22, 1953, [1953] D.M.F. 262; and (2) to bills of lading issued in 
noncontracting countries for carriage to France; Cass. Feb. 21, 1950 [1950] D.M.F. 247; 
Cass. July 6, 1954, [1954] D.M.F. 584; Comm. Ct. Bordeaux, Dec. 15, 1938, [1940] 
S. 2. 30; Casablanca, Jan. 26, 1954, [1955] D.M.F. 51; Cass. July 7, 195+ [1954] Rev. 
Trim. Dr. Comm. 903. Cf. Guyon 253. 

103 See Note, [1951] S. 2. 56. 

104 See note 55, supra; Code of Navigation (1942), Arts. 419-438. 

105 See Gaeta, [1957] D.M.F. 697; note 55 supra; Lefebvre d’Ovidio, “Legge nazionali 

106 The general rules of conflicts in Italy are to be found in the Code of Navigation 
€ responsibilita degli armatori,” [1940] I Riv. Dir. Nav. 285, 302; Markianos 93. 
and in the Introductory Law to the Civil Code. See Manca, The Italian Code of 
Navigation (1959) 11 ff. 

107 See Hosner, La responsabilité du transporteur maritime (1956) No. 3 p. 17. 

108 See note 59 supra; Markianos 54. 

1°° Egypt: See Faire, [1953] D.M.F. 594; id., [1952] D.M.F. 391; Markianos 91. 
Tunis: See Ct. of App., Nov. 5, 1958 [1960] D.M.F. 440; Dist. Ct. July 13, 1959, [1960] 
D.M.F. 442 (applying the Brussels Convention to international shipments). 

See Spanish Carriage of Goods by Sea Act, 1949, Art. 24: “Las disposiciones de 
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“inward” bills of lading in foreign trade. However, unlike the United 
States and Belgium, the uniform rules do not apply to inward bills of 
lading from non-contracting states, or to outward bills of lading for the 
carriage of goods to a non-contracting state. Such bills of lading are 


governed by the relevant provisions of the Spanish Commercial Code of 
1886. 


E. GENERAL Conr.icts RULES 


1. Germany. Unlike the Carriage of Goods by Sea enactments of 
several other contracting countries, the German Law of August 10, 1937, 
does not contain conflicts provisions, and it is assumed in Germany that 
the modified provisions of the Commercial Code apply in accordance 
with the settled rules of conflict of laws."** There can be no doubt that 
the general conflicts rules still apply with regard to all “pliable” provi- 
sions. However, with regard to the “mandatory” provisions of the new 
legislation, contained in Section 662 of the Commercial Code, it has 
been suggested that the general conflicts rules have been superseded by 
the adoption of specific contacts."’* Indeed, the Introductory Decree of 
December 5, 1939,""* made Section 662 of the Commercial Code compul- 
sorily applicable to all bills of lading involving inward shipments (ir- 
respective of the place of issue) and to all bills of lading issued in a 
contracting state (irrespective of the place of destination).’"* Yet, the 
courts have frequently ignored the Introductory Decree of December 5, 
1939, and have applied the general conflicts rules as to both pliable and 
mandatory provisions of the new legislation.'** 

2. Other countries. As in Germany, in a number of countries adhering 





esta Ley no se aplicaran al transporte de mercancias en navegacién de cabotaje nacional, 
y surtiran efecto, tinica y exclusivamente, cuando se trate del transporte de mercancias 
entre naciones que ratificaron el Convenio de Bruselas de mil novecientos veinticuatro 
y lo incorporaron a su legislacién nacional.” Cf. Farina, [1953] D.M.F. 415. 

111 See Gramm, Das neue deutsche Seefrachtrecht nach den Haager Regeln (1938) 
77 n. 7; Necker, Comment, [1958] Recht der Schiffahrt No. 9/10 p. 5, 7; Gierke, 
Handelsrecht und Schiffahrtsrecht (1955) 610. Cf. Wiistendorfer, Neuzeitliches See- 
handelsrecht (1950) 280; Stédter, Geschichte der Konnossementsklauseln (1954) 70 ff. 

112 See Yiannopoulos, Conflict of Laws and the Brussels Convention of 1924: Validity 
of “Negligence” clauses in Germany, 39 U. of Detroit L.J. 89 (1961). 

113 Verordnung zur Durchfiihrung des Gesetzes zur Anderung von Vorschriften 
des Handelsgesetzbuches iiber das Seefrachtrecht Dec. 5, 1939, I R.G.BIl. 2501 (1939). 

114 See DVO Dec. 5, 1939, Art. 2: “§ 662 des Handelsgesetzbuches gilt nicht: 

“J, Fiir Konnossemente, die nicht Verschiffungen nach einem Hafen des deutschen 
Reichs betreffen und die weder innerhalb des deutschen Reichs noch innerhalb eines 
Staates ausgestellt sind, der dem am 25 August 1924 in Briissel unterzeichneten inter- 
nationalen Abkommen zur Vereinheitlichung von Regeln iiber Konnossemente beige- 
treten ist.” 

“2. Fur Konnossemente iiber Verschiffungen durch deutsche Schiffe zwischen 
deutschen Hafen.” 

115 See e.g. B.G.H. May 20, 1952, 6 B.G.H.Z. 127. See also A.G. Hamburg, Jan. 6, 
1953, [1953] M.D.R. 369 (Istanbul-Hamburg; applying without discussion, German 
law of destination). 
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to the Brussels Convention or having enacted domestic legislation 
modelled on the Convention, the uniform rules apply in accordance 
with the settled rules of conflict of laws as applied to maritime trans- 
actions. This seems to be the case in Japan,'*® Greece,'** Guinea, Leb- 
anon, Russia, Switzerland, Syria, Turkey, and Yugoslavia."** In all these 
countries, commercial codes or special statutes enacting the uniform 
rules did not include provisions delimiting their area of application; 
and, with the exception of Japan, ordinarily no distinction is being made 
between international and domestic carriage of goods. 


CONCLUSION 


As it was, perhaps, expected, the uniform rules adopted in the Brus- 
sels Convention have not been given effect in a uniform way in all of 
the contracting states. Some countries introduced domestic legislation 
modelled on the Convention; others have given effect to the entire Con- 
vention as part of the law of the land; and still others have enacted 
domestic legislation modelled on the Convention, and, in addition, gave 
to the Convention itself the force of law. Leaving aside conflicts among 
the texts incorporating the substantive rules of the Convention as in- 
significant, we may thus affirm that substantive standards governing 
bills of lading have become uniform in a large number of countries. 

These uniform substantive standards, however, are not uniformly 
applicable in all contracting states. Where the Convention itself is en- 
acted into law, the area of application of the uniform rules depends on 
the interpretation given to Article X; and as the interpretation of this 
article differs, the area of application of the uniform rules may differ 
with the forum. Where the uniform rules are enacted into domestic law, 
care is frequently taken to define their area of application according to 
a variety of contacts, such as “inward” or “outward” movement of 
goods. Where the statute is silent as to its area of application, the courts 
apply general conflicts rules or resort to a variety of contacts fabricated 
for the occasion, such as nationality of the parties, place of issue of the 
bill of lading, port of destination, and carriage of goods between two 
contracting countries. Finally, where the uniform rules are adopted both 
as treaty law in their entirety, and as domestic law, the courts face the 





116 See Komachiya, [1958] D.M.F. 117. 

7 In Greece, the general rules of conflicts are contained in Arts. 4-33 of the Civil 
Code of 1940. See Ehrenzweig-Fragistas-Yiannopoulos, American-Greek Private Inter- 
national Law 26 (1957). In addition, conflicts rules were included in the new Code of 
Private Maritime Law. See note 49 supra. No provision has been made, however, with 
regard to the contract of affreightment. Cf. Vallindas, “Provisions of Private Interna- 
tional Law in the Greek Code of Private Maritime Law,” [1959] Rev. of Comm. L. 
1 (in Greek). 

™8 See Markianos 93. For Yugoslavia, see Suc, [1959] D.M.F. 696; Law Concerning 
Contracts for the Utilization of Seagoing Vessels, Arts. 130-133. 
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additional difficulty of delimiting the respective area of application of 
the two texts. 

The purpose of this study was to ascertain the degree of formal legis- 
lative uniformity, and to delimit the area of application of the uniform 
rules. It should be the purpose of another study to ascertain the degree 
of actual uniformity achieved in the application of the uniform rules 
as substantive law governing bills of lading. 








Comments 











THE WORK OF THE BRITISH RESTRICTIVE PRACTICES 
COURT SINCE 1958 


It was fully two years from the time of passage of the Restrictive Trade 
Practices Act of 1956* before the court created by that Act* came to grips 
with the substantive “meat” of this new British antitrust regime—Section 
twenty-one. Other aspects of the Act and Section twenty-one have been dis- 
cussed exhaustively elsewhere® thus narrowing the scope of this comment to 
the actual work of the Court in shaping the content of that section. 

Section twenty-one contains the by now famous seven gateways, i.e, if 
respondent can show that the restriction in question: (a) protects the public 
against injury* (b) affords the public a “specific and substantial” benefit,” 
(c) is necessary to counteract anticompetitive measures instituted by a 
competitor, (d) is necessary to enable the combination to secure fair terms 
in selling to or buying from a monopsonist or monopolist,’ (e) is necessary 
to prevent an adverse effect on unemployment,® (f) is necessary to prevent a 
reduction of earnings in the export market,’ or (g) is necessary for the 
maintenance of a restriction which has been declared not contrary to the 
public interest by the court’®; then it may move on to be judged by the gen- 
eral standard of whether the disadvantages of the scheme outweigh the ad- 
vantages of it to the public—the “tailspiece.”"* 


14&5 Elez 2, c68. 

* Restrictive Trade Practices Act 1956, § 2. The first case to be decided by the Court on 
the basis of § 21 was In re Chemists Federation Agreement, (1958) L.R. 1 RP 75, handed 
down 3 November 1958. In July of that year there had been some initial procedural 
questions settled, reported at [1958] L.R. 1 RP 43, which were actually the first pro- 
nouncements to come from the Court. The Restrictive Trade Practices Act 1956 had 
been passed into law by Parliament on 2 August 1956. 

*On §21 generally see Wilberforce-Campbell-Elles, The Law of Restrictive Trade 
Practices and Monopolies, Ch 8 (1957); Albery-Fletcher-Cooke, Monopolies and Re- 
strictive Trade Practices, Ch 4 (1956); Heathcote-Williams, Roberts—Bernstein; The 
Law of Restrictive Trade Practices and Monopolies, Ch 7 (1956); Johnson—Davies- 
Harington, Restrictive Trade Practices, The Businessman’s Guide to the Act, Ch 8 
(1957); Grunfeld, “Antitrust Law in Britain Since the Act of 1956,” 6 Am. Jour. Comp. 
Law 439, 456 (1957); and Keyes, “Antitrust at Last in Britain: The Restrictive Trade 
Fractices Act of 1956,” 25 Geo. Wash. L. Rev. 627, 640 (1957). 

*§21(1) (a). 

°§21(1)(b). 

®§21(1)(c). 

7§21(1)(d). 

8§21(1)(e). 

9§21(1)(£) 

0 §21(1) (g). 

“(The Court must be] further satisfied (in any such case) that the restriction is not 
unreasonable having regard to the balance between those circumstances [the passage 
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Tue Price Frxinc Cases’? 


Any discussion of the work of the Court must be primarily concerned with 
that segment of concerted behavior known as “price fixing,” for, of the 
nineteen “substantive” cases decided by the Court to date, all but three have 
been concerned, in the main, with that subject.’* 

The reasons for this are relatively clear. Industry after industry has come 
before the Court with the same type of history—government control of price 
during the depressed thirties, turning into governmental control of price 
during Hitler’s War and the shaky postwar period, turning into the industry 
setting up its own pricing committees and boards to continue the “soft 
competition” they had learned so well during difficult times. Although to 
some extent, American industry experienced at least war time price control, 
it must be remembered that the big difference is that price-fixing had been 
illegal in the United States since 1890 and such controls were recognized as 
merely interim exceptions from the normal rules of business behavior. In 
Britain, on the other hand, price combinations had never been even sus- 
pect’* and indeed were condemned in no way until the Act of 1956." 

Histories of an industry picking up price control where the government 
left off are particularly evident in the industries supplying staples. They 
were the ones which the government had to keep alive during the depression 
and the war years while at the same time keeping the price of their goods 
from commanding an unreasonable share of the consumer’s pound. Thus 
such industries were the most prone to have had the full treatment and were 
the most prone to respond to it. As a rule they produce a fairly homogeneous 
product, which means high cross-elasticity of brand and therefore that price 
is the main competitive feature. 

Just such a case was the first price-fixing case to come before the Court, the 
Yarn Spinners case’® in early 1959, This was indeed a case to test the mettle 





through a gateway] and any detriment to the public or to persons not parties to the 
agreement (being purchasers, consumers or users of goods produced or sold by such 
parties, or persons engaged or seeking to become engaged in the trade or business of 
selling such goods or of producing or selling similar goods) resulting or likely to result 
from the operation of the restriction.” 

‘2 Two articles of great importance in regard price-fixing under the Restrictive Trade 
Practices Act appeared quite early in the game: Heath, “The 1956 Restrictive Trade Prac- 
tices Act: Price Agreements and the Public Interest,” (1959) 27 Manchester School 72; 
and Heath, “The Restrictive Practices Court on Competition and Price Restriction, (1960) 
28 Manchester School 1. 

18 That this cannot be attributed to a desire on the part of the Registrar to dispose of 
the price-fixing cases first is shown by the predominance of such arrangements on the 
register. For example, by June 1959, 200 agreements relating to the food trades had been 
registered. Of these, no fewer than 133 related directly or indirectly to prices, Cuthbert 
and Black, “Restrictive Practices in the Food Trades, (1959) 8 Jour. of Indus. Econ. 33. 

14 Restraints of trade in Britain have never been, and are not today, illegal. They are 
not raised to the level of illegality until an injunction pursuant to § 20(3) is granted 
against an agreement which is “contrary to the public interest” and that injunction is 
disobeyed. 

15 The history of the two countries’ antitrust legislation is admirably traced in Rostow, 
“British and American Experience with Legislation Against Restraints of Competition,” 
(1960) 23 Modern L. Rev. 477. 

16 In re Yarn Spinners’ Agreement, {1959] L.R. 1 R.P. 118. 
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of Mr. Justice Devlin and his infant Court. It involved an industry caught 
in a steady downward spiral of recession and contraction, trying to hold on 
with a minimum price scheme which in reality had become a schedule of 
fixed prices. The prices were calculated on the basis of a hypothetical average 
cost'’ and were geared to a retardation of the natural process of the closing 
down of high-cost producers in a contracting market. 

Under gateway (b) the respondents alleged that the excess capacity being 
maintained by the scheme was needed to handle any future increase in 
demand, but the Court found, as a matter of fact, that none was foreseeable. 

The next important submission was that the scheme was favorable to 
the weavers, who, although not the ultimate consumers of yarn goods were 
immediate purchasers of the spun yarn and thus entitled to the title “the 
public” within the meaning of (b). The Court, however, in its haste to get 
to the tailspiece, passed up the difficult questions of statutory interpretation 
and assumed that whatever benefit there was to the intermediate purchaser/ 
processor was “specific” and that such purchasers constituted “the public” for 
purposes of (b). 

Respondents also claimed that a removal of the restriction would have a 
persistent and adverse effect on the general level of unemployment’® in a 
relevant labor market.’® On the basis of the data submitted by respondents 
the Court estimated that in one relevant market the rate of unemployment, 
upon the restriction being declared void, would increase from 4.3% to 59% 
while in an alternative relevant market from 5.2% to 7.8%. The Court 
again assumed, without really deciding, that this showing was sufficient to 
take respondents through the (e) gateway. The Court was not at all pleased 
with the persuasiveness of the statistical data used to reach these figures,”° 
but in its haste to get to the tailspiece it overlooked this difficulty via the 
route of assumption. 

Once there, the Court held that whatever advantages the scheme had”! 
were outweighed by the disadvantage that it kept excess capacity in existence 
and: 


“Excess capacity in any industry means short-time working and idle 
plant. It is in the public interest that labour and capital should be em- 
ployed as productively as possible, and we consider, therefore, that the 
excess capacity in the cotton industry is a public detriment.”** 





“The formula for computing this average cost is laid out and discussed by the Court 
at [1959] L.R. 1 R.P. 118, 180-181. 

18 § 21(i)(e). 

'9 Basically, Lancastershire. 

°° “We have stated these as illustrative assumptions and not as findings because there 
is not sufficient certainty about any of these matters to enable us to compute the antici- 
pated effect even in round figures. We are required to act without certainty and on the 
balance of probabilities, and to arrive at a general conclusion in the terms used in the 
Act. We find that the closing of mills consequent upon the abrogation of the scheme to 
be expected in the eleven areas as well as in the four will have a serious adverse effect on 
the general level of unemployment in those areas. We find, though with a greater doubt 
and hesitation, that that effect will be persistent.” L.R. 1 R.P. 118, 195. 

*1 All of which it had assumed. 


LR. 1 R.P. 118, 196. 
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Probably one sentence, better than any other in the opinion, sums up the 
Court’s weights on the scales of economic values: 


“So long as the scheme lasts, concentration of the industry will be 
postponed; it will not be until the excess capacity has been got rid of that 
the industry can be made into a more compact entity, a reorganization 
which we believe will ultimately be beneficial not merely to the nation 
and the consuming public, but to the industry itself and those employed 
in it.”** 


This, of course, reflects the general British, and European, preference for 
an oligopolistically structured industry over one more closely approaching 
pure or perfect competition, a preference engendered by the belief that the 
fewer the number of units in an industry the more efficient that industry will 
be. This philosophy can be seen in case after case decided by the Court. 

More discussion has been devoted to Yarn Spinners than to the cases 
which followed it because of the impact it created at the time of decision and 
has created since.”* It has the marked difference from the other cases that Mr. 
Justice Devlin essentially paid little attention to the gateways (assuming his 
way through them) and put great emphasis upon the tailspiece as being the 
important standard against which an agreement was to be judged. Such an 
approach, of course, opened the door to the possibility of the adoption of 
per se rules and on that ground perhaps should have come in for more 
criticism than it did.” It certainly can be said, however, that Mr. Justice 
Devlin grabbed the reins of British antitrust law with a firm hand giving 
realization to the Acts’ threat of disturbance of British economic life and 
morals.”° 


28 Id. 

*4 Tt is interesting to note that in its presentation and general appearance, Yarn Spin- 
ners closely approached the American version of the antitrust “big case.” For instance, 
the written evidence here consisted of 800 files, 33 feet high, Sutherland, “The Restrictive 
Practices Court and Cotton Spinning,” (1959) 8 Jour. of Indus. Econ. 58. See also an 
interesting comparative study in Goodhart, “The Yarn Spinners’ case and the Sherman 
Antitrust Act,” (1959) 75 Law Quart. Rev. 253. 

The economists in Britain greeted the opinion with obvious satisfaction, see e.g. Suther- 
land, supra, and if the lawyers were more guarded, see e.g. Craig, “A Survey of Recent 
Case Law,” (1959) 13 No. Ire. Legal Quart. 225, there was at least general agreement 
that this was indeed a landmark case: 

“The decision cannot be generalized to apply to all price schemes. But, given the cur- 
rent depressed state of this industry, its long history of difficulties, and its concentration 
in a relatively small area, it is hard to imagine how any other industry can hope to 
defend a minimum price scheme unless it is very clearly an exceptional ‘stop loss’ 
arrangement. This conclusion is strengthened by several other factors. The Court took 
a very broad view of the nature of detriments to the public; on the other side its con- 
cern about the hardship caused by unemployment did not in the end force a different 
decision. It was very shrewd in its assessment of economic arguments and was not 
unwilling to reach definite conclusions on difficult factual and policy questions. Finally 
it emphasized that its duty was to disregard the consequences of its verdict.” Sutherland, 
supra, pp. 77-78, See also, Professor Morrison’s Comment on the case at (1959) Jour. 
Bus. Law 190-193. 

“5 The Court’s inability to make specific findings on the gateway arguments was briefly 
referred to in Registrar R. J. Sich’s speech on Restrictive Trade Practices before the Com- 
monwealth and Empire Law Conference in Ottawa, September 1960, page 6. 

26 Right after the Yarn Spinners decision, a price-fixing case which had been prepared 
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The next contested price-fixing case to come before the new Court, was In 
re Blanket Manufacturers’ Agreement, which followed the “tough” Yarn 
Spinners line with only one variation.” In that case the Court held that a 
minimum price scheme failed to pass through (b) because it applied to only 
a small percentage of the blankets made by members** and thus was not 


“specific and substantial.”*® 


The real importance of the case lies in the fact that a minimum quality 
restriction was upheld thus driving a wedge into the (b) gateway. Despite 
the fact that a restriction on the components of a product is in reality one way 
of fixing the ultimate price of that product, this “wedge” is probably justified. 
It is certainly much more difficult to set a price by this indirect method than 
by direct agreement, for, unless the price, quality, etc. of the components are 
fairly stable there will probably be variations in the price of the ultimate 
commodity. The benefit of the scheme was that it protected customers from 
their own ignorance, i.e., a purchaser cannot tell by seeing or feeling a 
blanket what the quality of it is. This benefit was also taken as outweighing 
any detriment to the buying public in not being able to find lightweight 
blankets at cheaper prices, thus passing the arrangement through the tails- 
piece as well.°° 

Scottish Bakers** and English Bakers*’ decided in 1959, followed Yarn 
Spinners faithfully, and added little to the over-all picture. The Court had no 
trouble in turning respondents back from the (b) gateway when all they 
could do is make such assertions as that a stable price is a benefit and that if 
the price is not fixed, quality and service will deteriorate. Still the (b) gate- 
way, with the exception of the narrow Blankets wedge, remained tightly 





for litigation was abandoned by respondents and the Court agreed to issue an order to 
the effect that the price-fixing part of the agreement was not contested by the Association 
and had been admitted to be registrable. On the Association’s undertaking to give 
twenty-eight days’ notice of any revival of the scheme, the Registrar recommended to 
the Board of Trade that the agreement be removed from the register under s.12(1), 
In re British Constructional Steelworks Association’s Agreement [1959] L.R. 1; R.P. 199. 

27 [1959] L.R. 1 R.P. 208. 

°8 Members of the Association accounted for 70% of the industry’s total production. 

29 The Court also decided that a restriction that members could not cancel or vary 
contracts with third parties without consent of the Association, was not registrable be- 
cause it was not within Ss. 6(1)(a)-(c). The Registrar strongly contested this aspect of 
the decision but it was upheld by the Court of Appeals, on appeal [1959] L.R. 1 R.P. 271. 
This is the only appeal taken either by the Registrar or respondents, to date. 

°° The Blankets case is also discussed at: Sich, Restrictive Trade Practices, Common 
wealth and Empire Law Conference, Ottawa, September 1960, page 6; (1959) Jour. of 
Bus. Law 285; Craig, “A Survey of Recent Case Law,” (1959) 13 N. Ire. Legal Quart. 
225, 233 (where the author maintains that the reason for the case is that (b) will not be 
available to any price-fixing scheme where there is a reasonable alternative means availa- 
ble of achieving the same benefits. Here, the same result could have been achieved by 
informing members of lowest costs in the industry, at intervals, without creating a 
minimum price) and Heath, “The Restrictive Practices Court of Competition and Price 
Restriction” (1960) 28 Manchester School 1. 

*1In re Wholesale and Retail Bakers of Scotland Association’ Agreement, and In re 
Scottish Association of Master Baker’s Agreement, [1959] L.R. 1 R. P. 347. 

°2 In re Federation of Wholesale and Multiple Bakers’ (G. B. and No. Ire.) Agree- 
ment, [1959] L.R. 1 R.P. 387. 
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closed, and these two cases offered little encouragement to the would-be 
litigant.** 

The price-fixing aspects of the Carpets** decision, which followed the 
Baking cases, also presented little challenge to the Court. Respondents first 
tried to gain access to the tailspiece via the gap left in (b) by the Blankets 
wedge but with a scheme that combined the quality control with a fixed 
price. The Court rejected this attempt and correcily so. If the wedge exists, 
it probably only exists where the effect on price can only be brought to bear 
in an indirect and cumbersome way. In addition, it was established that the 
industry’s standards of quality had never become well known in the minds 
of the general public so that the only thing being protected was the manu- 
facturers against one another. 

Respondents then turned to (f) and argued that destruction of their re- 
strictions would destroy their market in Australasia, where their standards 
of quality were well known. This was obviously an attempt to gain haven in 
the Water-Tube decision, infra, but the facts were just too dissimilar. There 
a British manufacturer could have been put out of a foreign market before 
he knew it (i.e., bids submitted in secret and one large bid every five years 
took a purchaser out of the market) while here the product units were 
relatively small and in open competition with one another thus making 
manufacturers much more sensitive to changes in demand and actions by 
competitors. 

If, as it would appear, Carpets was a weak case to take before the Court, 
In re Phenol Producer's Agreement*’ could only be classified as “incredibly 
weak.” Tar is a coal by-product and phenol a tar by-product and respondents’ 
whole case was that unless they were allowed to maintain the price of phenol, 
coal producers would merely burn the tar thus losing phenol to the nation. 
There was little trouble in dealing with such an assertion. The one bright 
spot in this otherwise dull case was the outstanding opinion, with an ex- 
cellent analysis of economic data,*® by Mr. Justice Pearson, 

The most interesting thing about the next case, following the Yarn 
Spinners line, In re Motor Vehicle Distribution Scheme Agreement,’ was 
that it was the first price-fixing case before the Court in which respondents 
were not a trade association. This was simply a group of automobile pro- 
ducers and distributors who got together and agreed upon the restrictions. 
Respondents really put up quite a weak case, and one gets the feeling that 
they were only in court by virtue of the fact that this industry, which had 
for so long taken advantage of the free reign the Common Law allowed it, 
could not believe it had become subject to a regime with power to channel 


33 These cases are also discussed at Craig, “.1 Survey of Recent Case Law,” (1959) 13 
N. Ire. Legal Quart. 225; (1959) Jour. of Bus. Law 381; and the Registrar’s Ottawa 
address, supra note 25, page 7. 

34 1n re Federation of British Carpet Manufacturers Agreements [1959] L.R. 1 R.P. 472. 

85 [1960] L.R. 2 RP. 1. 

“6 See especially at [1960] L.R. 2 R.P. 1, 43. 

$7 [1961] L.R. 2 R-P. 173. 

88 Individual resale price maintenance is made lawful in Britain by § 25 of the Act, 
but a collective agreement for the parties to individually maintain resale prices is 
treated like any other registrable agreement. 
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its activities. In addition to agreeing upon discounts respondents had a collec- 
tive resale price maintenance agreement,** and on agreement on preferential 
treatment for “fleet users.”** The Court easily turned away the same argu- 
ments under (b) that had often failed before but, undaunted, respondents 
tried the (a) gateway with the incredibly naive argument that the preferen- 
tial treatment for fleet users stopped them from buying outside the vicinity 
where they could get proper servicing for a fleet thus protecting the public 
from the danger of bodily harm from ill-repaired vehicles. The Court 
answered simply: “This proposition needs only to be stated to be rejected.”*° 
All in all, an expensive** lesson to respondents that the good old Common 
Law days of Thorne v. M.T.A.* were gone.** 

In re British Bottle Association,** decided early in 1961, merits little dis- 
cussion. In essence this case was Yarn Spinners all over again, although with- 
out the appealing argument of widespread unemployment consequent on the 
removal of the restriction. Again the Court dealt with an industry where in- 
efficient members were being protected at the expense of free competition. 
This case, like Motor Vehicles, was what is known in America as an “open 
and shut” case, with none of the aspects of Water-Tube Boilers, Black Bolt 
and Nut or Cement, all infra, and too many of the aspects of Yarn Spinners 
itself to succeed. 

The most recent price-fixing case to come before the Court, In re Linoleum 
Manufacturers Association’s Agreement, again reiterated a tough and 
economically realistic line.** There the Court was presented with an interna- 
tional price-fixing ring as well as price-fixing by respondent*® in the home 
market. Under (b) the Court had the usual task of rejecting arguments such 
as if the restriction is removed a debasement in quality will follow, there will 
be such instability in prices that wholesalers and retailers will stock less thus 
giving less choice to their customers, and in time of high demand prices will 


*°In American terminology, this would amount to a collective secondary line price 
discrimination not cost justified. Of course, because it was collective behavior, in the 
United States any action would probably be brought against all “conspirators” under § 1 
of the Sherman Act although each could be proceeded against separately under § 2(a) 
of the Robinson-Patman Act. 

49 [1961] L.R. 2 R.P. 173, 227. In a way this is a little like the successful (b) argu- 
ment in Black Bolt and Nut, infra, i.e. protection of the purchaser against his own folly 
in “shopping around.” 

41 The expense was enhanced by 3,000 guineas (£3,150) when the Court ordered 
respondents to pay the Registrar’s Costs for acting in bad faith and not turning over 
records when they were available and had been requested. 

42 [1937] A.C. 797, a common law case allowing the industry to pretty much run 
things as it liked. 

48 Of course, each of the signatories can still do everything they were doing under the 
agreement as long as they do it individually. This will probably be the result in an 
oligopolistic industry selling large, low turnover goods like the automobile industry 
(where, in fact, five companies manufacture 90% of the automobiles manufactured in 
the United Kingdom), i.e. what is often called “normal oligopolistic behavior” or 
“follow the leader.” But at least, with the agreement gone it will be much easier for one 
person to break out of the queue, which is all we can ever hope for in such an oligopo- 
listic structure. 

4 The Times, March 25, 1961. 

11961] 1 W.LR. 986. 

*° An association composed of the nine producers of linoleum in Great Britain. 
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be higher than they otherwise would have been. Although other grounds 
were put forth, the rejection was based mainly on the Court’s finding that as 
a matter of fact no “price war” was likely to take place in this oligopolistically 
structured industry. 

Under (f) respondent submitted that prices on the Continent and for the 
Commonwealth were set by a “Convention” of European linoleum pro- 
ducers and if the restriction were dissolved this Convention would also fail— 
driving the British producers out of the profitable soft competition abroad. 
The Court rejected this because it felt that, as a matter of fact, the Conven- 
tion would not fall with the destruction of price-fixing in the home market. 
What happens in the British market need not necessarily be reflected abroad, 
when it is up to the producers themselves. Respondent argued further, 
however, that even if its members did not cut prices abroad the Con- 
vention could be undermined by a wholesaler purchasing at lower cost 
in the British market and then exporting his purchase to undercut Con- 
vention members abroad. Again, this could be rejected as a matter of 
fact because the Court was not convinced that a materially lower price would 
result in the home market from removal of the restriction, and also, there 
had been no such “indirect” undercutting between countries where a differ- 
ential in fact already existed. 

The lack of concern on the part of the Court, in this case, with the ultimate 
effect of a price-fixing arrangement in regard to prices to be charged abroad 
stands in bold contrast to the present position of American courts in regard 
to extraterritorial jurisdiction of the United States antitrust laws. 

Only two really significant inroads have been made into Mr. Justice 
Devlin’s crusading approach to restrictive practices, and there may be some 
doubt as to whether the first has any more than a very narrow field of appli- 
cation open to it. That case, Water-Tube Boilers,” involved, like Yarn 
Spinners, an industry where present excess capacity was being preserved by 
the scheme during a time of recession, but, unlike Yarn Spinners, it was 
predictable that this excess capacity would be needed some five years hence 
to satisfy a demand for replacement boilers and new boilers for planned 
electricity generating plants.** 

The arrangement was that all members who received an inquiry for a bid 
on a certain job would separately prepare their bids, meet and pick a “se- 
lected member”*® with the object of spreading the work having regard to the 
needs of members to secure a contract, then all disclose their bids with the 
selected member having the right to reduce his bid to meet (but not go 
below) the lowest one.”® 


47 1n re Water-Tube Boilermakers’ Agreement, [1959] L.R. 1 R.P. 285. 

48 In making these predictions the Court expressed its reluctance at having to enter 
into such a speculative area, but recognized that s. 21 demanded it [1959] L.R. 1 R.P. 285 
at 328. Dean Rostow has recently criticized the Act for forcing the Court to assume such 
a broad duty of inquiry, in E. Rostow, “British and American Experience with Legisla- 
tion against Restraints of Competition,” (1960) 23 Modern L. Rev. 477. 

49 This sometimes rather complicated process is described at [1959] L.R. 1 R.P. 285, 
331. 

5° The selected member tabled the lowest bid in forty-three of the eighty-three cases 
where the method had been employed through 1958, and in fifteen of the forty cases 
where he was not already the lowest, he did not care to reduce his price. 
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Respondents found the (b) gateway closed to them and almost got 
through the (d) gateway on the grounds that the Central Electricity Gen- 
crating Board*’ placed 83°% of the home orders and 56% of all orders and 
thus controlled a “preponderant” part of the market, but failed because 
the scheme was not reasonably necessary to deal with the C.E.G.B. in that it 
applied to contracts not only with that body but with all other purchasers as 
well.°* 

The success which had eluded the association under (b) and (d) was, 
however, gained under gateway (f). There the Court held that if the re- 
striction were to be abolished, it would be likely to lead to a substantial 
reduction in volume or earnings of the export business compared to the total 
of the whole business of the industry. This led respondents through the 
gateway and to the tailspiece where the Court held that the detriment of 
higher prices to be paid by purchasers in the home market did not outweigh 
the advantage of the maintenance of exports. 

It would probably be quite wrong to assert that Water Tubes represented 
a thorough departure from the tough line established in Yarn Spinners. In 
fact, the tendency in Britain seems to be to treat it as rather a freak set of 
facts differing from its predecessors in kind rather than degree.** The Court 
has been criticized for granting too much deference to exports®* but it did 
only what it was obliged to do under (f).°° The real criticism which should 
be leveled at the Court, however, is that it did not seem to consider, or even 
recognize the price discrimination aspects of the scheme. It was quite willing 
to allow an over high price level to be maintained at home for the 
purpose of subsidizing the foreign part of the trade, in effect, an inter- 
national primary line price discrimination (to use Robinson-Patman Act 
terminology).°® In all fairness, it must be pointed out that British anti- 
trust jurisprudence does not encompass price discrimination. But that does 
not mean that price discrimination does not create economic problems 
(particularly geographical price discrimination) and the issue was well 
enough defined in this case to at least merit discussion.” 


°t A public utility and agency of Her Majesty’s Government responsible to the Minister 
of Works and Communication. 

®? This was the only pronouncement we had on s. 21(1)(d) until the recent Electrical 
Power Transformers case, The Times March 24, 1961. 

58 This is the view held by the Registrar’s office. They back it up with the fact that 
there was no noticeable change in the number of registered agreements being abandoned 
before and after the decision, thus establishing it as a case with narrow application to 
other fact situations, Interview with Mr. P. A. Bolton, Chancery House, London, 
March 2, 1961. 

54 See e.g. Craig, “A Survey of Recent Case Law,” (1959) 13 No. Ire. Legal Quart. 224, 
Where at page 242 the author asserts: 

“whatever else may be said, the Court has publicly subscribed to the fashionable idol 
of ‘exports’ and has been seen in the act of worship.” 

°° In Heath, “The Restrictive Practices Court on Competition and Price Restriction,” 
(1960) 28 Manchester School 1, the economist/author takes the much more realistic 
approach of criticising the passage of (f) at all and Parliament's seeming obsession with 
protecting exports. 

°® This point is ably made in Dennison, “The British Restrictive Trade Practices Act of 
1956,” 2 Jour. of Law and Econ. 64 (1959). 

*? The case is also noted at (1959) Jour. of Bus. Law 380 and, the Registrar’s Ottawa 
address, supra note 25, page 6. 
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In re Associated Transformer Manufacturers Agreement,* decided in 
1961, was a variation on the theme of Water-Tube Boilers®® but met with 
none of the success of that case. The same arguments which had been made 
in Water-Tube Boilers under gateways (b), (d) and (f) were made here 
but here the facts fell short of upholding them, particularly in regard to (f), 
The system of bidding here, unlike in Water-Tube Boilers, resulted in “level 
tendering” (all member bidders submitting the same bid) and it was shown 
that this practice was very unpopular abroad and at least one substantial 
order had been lost to United Kingdom manufacturers because of it. It was 
thus perfectly consistent with the Water-Tube Boilers concern with exports 
to turn respondent away from the (f) gateway.*” However, one cannot help 
but get the feeling in reading the Court’s rejections, technically correct 
though they may be in this context, under (b) and (d) that the climate of 
judicial thought may have changed since Water-Tube Boilers. For example, 
to the argument, given great weight in Water-Tube Boilers, that because the 
bids are secret a bidder can be driven out of the industry before he knows 
what has happened, the Court gave the short answer that a group active in 
disseminating market information in the past should now have no difficulty 
in giving notification of the prices tendered after one of the bids had been 
accepted, 

What confusion there is in the substantive antitrust law in Britain today 
results from Black Bolt and Nut" which, for the first time, threw the (b) 
gateway wide open to a respondent.” The argument that carried the day 
was very simple: the industry produces a wide variety of items which are 
used as components in the construction of buildings, etc. The manufacturers 
standardized the price of these items to save the wholesalers the adminis- 
trative expense of “shopping around” for the best buy on each item. Whole- 
salers testified that even the maximum price saving by a removal of the 
restriction would not compensate for them having to “go shopping”—and 
the Court bought it! In the process of so doing it answered the question left 
open in Yarn Spinners and Blankets by holding that “the public” in (b) 
could mean an intermediate purchaser as well as the ultimate consumer.” 
At the tailspiece the Court held the set prices to be reasonable and the in- 
dustry efficient, thus no detriment to offset the advantage."* 


°8 The Times, March 25, 1961. 

59 Even to the extent that both industries are members of that segment of commerce 
which supplies components for the production of electricity. 

69In general see Schmitthofl, “Export agreements and Restrictive Trade Practices,” 
(1957) Jour. of Bus. Law, 55. 

61 J» re Black Bolt and Nut Association’s Agreement, [1960] L.R. 2 R.P. 50 (the first 
case before the Court involving the iron and steel industry). 

62 This case also contained another “first” in that it was the first case where counsel 
cited and argued by analogy to a report of the Monopolies Commission. At [1960] 
L.R. 2 R.P. 50, 70, counsel for respondents argued that in a 1958 report the Monopolies 
Commission had found that a 13% profit in the chemical industry on a certain type of 
chemical was reasonable and that the profit here had not exceeded that figure. 

63 The actual definition given is not quite so clear as its application was here, ie. 
‘. . . looking at all purchasers as a collective whole they can properly be regarded as 
being denied specific and substantial benefits or advantages if the restriction were re- 
moved.” [1960] L.R. 2 R.P. 94. 

64 At the registrar’s pointing it up, the Court became a little concerned that the re- 
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This case was clearly a departure from the tough line taken in Yarn 
Spinners®? and we still do not know whether that line will stay broken or 
has mending power. 

But we do know that the Confectioners case,*" which followed closely on 
its heels, would seem to have been Black Bolt and Nut all over again® only 
now with candy products rather than bolts and nuts, and this time with a 
different result. The closest the Court came to distinguishing the Black Bolt 
and Nut case was to say: “That case was very special and the circumstances 
totally different from those in the present case.”** It went on to hold that 
respondents could not get through (b) because it did not feel that in a free 
market even the small retailers would be incapable of profitably comparing 
the differing prices of the different wholesalers."® The Court then returned 
to the iron-fisted policy of Yarn Spinners to reject respondents’ argument 
that ruinous competition would follow the destruction of the restrictions and 
a deterioration in service would result. The Court, returning to Yarn 
Spinners, said that there were too many wholesalers in the market and it 
would be a good thing, economically, to drive some out. 

The difficulty with the opinion, no matter what one thinks of the result, is 
that Black Bolt and Nut was on the books and if a different result was war- 
ranted in this case then a thorough job of distinguishing the two was called 
for. The approach of the Court in this case is reminiscent of the lamentable 
performance by the United States Supreme Court (in this very field of price 
fixing) in creating and then leaving as derelicts on the law Chicago Board 
of Trade** and Appalachian Coals.” 


Finally, there has been one price fixing case which cannot be said either to 


strictions contained no provisions as to what basis the prices were to be fixed upon. 
Since the statute is couched in terms of “likely to result,” it felt it could take into con- 
sideration the way the Association had exercised its pricing power in the past and 
assurances by members as to how they would do it in the future. If the Association over- 
stepped the bounds of reasonableness, that would be, of course, a material change en- 
titling the Registrar to come into Court under s.22. 

65 This is probably best illustrated by the fact that there occurred right after this 
opinion a dramatic slow down in the number of consent decrees being taken, Interview 
with Mr. P. A. Bolton of the Registrar’s office 2 March 1961, in Chancery House, London, 
which had not occurred after Water-Tube Boilers, see note 53 supra. The unexpected 
success of this argument is perhaps illustrated by the fact that several cases in the 
beginning stages of litigation quickly amended to include it, see e.g. Wholesale Con- 
fectioners’ infra and Bottles, supra. 

6 The case is discussed at (1960) Jour. of Bus. Law 453; and criticized at (1961) 77 
Law Quart. Rev. 28. The Association recently extended its system of price lists to apply 
to its members’ dealings with large direct purchasers (government departments, rail- 
roads, etc.) as well as wholesalers. The Registrar challenged this and asked for an in- 
junction under § 20(3) (b) but the Court refused his application on procedural grounds, 
leaving it open for him to challenge the arrangement substantively under § 20(1), Jn re 
Black Bolt and Nut Association’s Agreement (No. 2), [1961] I W.L.R. 1139. 

°7 In re Wholesale Confectioners Alliance's Agreement, [1960] L.R. 2 R.P. 135. 

8 With the insubstantial differences that in Black Bolt and Nut the products were 
component products while here they are in their final consumer form and that there, it 
was the manufacturers who set the prices while here that was done by the wholesalers. 

69 [1960] L.R. 2 R.P. 135, 163. 

*° An argument just as applicable in Black Bolt and Nut as it was here. 

™t Board of Trade of the City of Chicago v. United States, 246 U.S. 241 (1918). 

*2 Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933). 
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follow or to break the Yarn Spinners line. It was a case where the Court, 
bound by legislative mandate requiring a case by case method of considera- 
tion, was faced with unchallenged economic data showing that the public 
was being served better with the restrictions than it would be without them, 
There was simply no choice but to hold that the restrictions involved were 
not contrary to the public interest. 

The case was In re Cement Makers’ Federation Agreement.” The eco- 
nomic reasoning in Cement would seem to be as close to being unassailable 
as any the Court has so far produced, and a good share of the credit is due 
to an excellent presentation by counsel and the economists for respondent. 

The most important thing about Cement is its lesson that the secret of 
success for a respondent is to present economic data and theories in such a 
form and with such thoroughness that the experts cannot disagree on them 
up to the point where the Court is able to take over and draw its own 
conclusions. 

There respondent got all experts to agree that in an industry with expand. 
ing demand the competitive price level would be that which would give sufi 
cient return on capital to attract investment in new works; that in the future 
supply would probably keep up with demand; and that the minimum return 
which would attract investment in new works under free competition 
would be higher than that under the price agreement simply because the 
former is riskier. Respondent then demonstrated that the minimum return 
under free competition would be fifteen percent which would require prices 
between £6 13s. 1d. and £6 17s. 0d. per ton while the average price in 1959 
was £5 7s. ld. (the highest during that period being £5 12s. 8d.). Thus it 
was shown that to go into free competition would mean a price rise of at 
least £1 0s. 4d. This convinced the Court that the Association had set reason- 
able prices despite its control of a seller’s market™* and that the public, as a 
result, was receiving a specific and substantial benefit; hence, gateway (b) 
opened easily. 

The tailspiece presented no problem. The detriment alleged by the Reg- 
istrar was that under the basing point system employed by respondent a 
travel subsidy was paid by some for others,’ but the maximum subsidy was 
7s. 8d., far below the increase in price that discontinuance of the scheme was 
likely to bring. The benefit thus clearly outweighed the detriment. 


Tue Division or Markets Case 


The Court has had only one occasion to consider a division of markets 
situation and that was in In re Doncaster and Retford Co-operative Societies 
Agreement.” In that case the Court struck down the first of two restrictions 
in an agreement between the two societies that provided that one would not 
make sales or deliveries in the other’s territory and that one would not accept 
as a member a person living in the territory of the other. 


73 [1961] 1 W.L.R. 581. 

74 Tt was claimed that they were able to do this because their investment was more 
secure with the price agreement than it would have been without it. 

75 He also argued that there had been an inadequate expansion in the industry, but 
failed to prove that this was true as a matter of fact. 
76 [1960] L.R. 2 R.P. 105. 
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The latter restriction was held to be not even registrable due to the fact 
that a member of one society was perfectly free to make purchases at the store 
of the other and would receive the same discount on such purchase as the 
other’s members. Thus the restriction was not concerned with “the produc- 
tion or supply of goods” which is required by Section 6(1) for the restriction 
to be registrable. 

The restriction on sale or delivery in the other’s territory fell short of pass- 
ing through (b) because the Court did not believe, as a matter of fact, that 
one would set up in the other’s territory and cause an uneconomic employ- 
ment of sales and delivery services. 


THe Concerted REFrusaL to DEAL Cases 


The first case of this type to come, on its merits, before the then infant 
Court in 1958 was In re Chemists Federation Agreement.” The agreement 
basically was that products made by member manufacturers should only be 
sold by retail establishments where there was a qualified chemist (registered 
pharmacist) on duty.’* The Federation attempted to gain access through (a) 
on the grounds that a chemist should be present to insure that the purchaser 
got the correct medicine and that the prescription, if any, seemed correct. The 
Court rejected this argument holding that the purpose of the agreement was 
to restrict competition, not to protect the public from physical injury. This 
was clear from the fact that the agreement did not require the chemist to 
make the sale or even speak to the customer. There is little protection af- 
forded when the product can be sold by an unqualified person in a shop 
owned by a qualified chemist.” In addition, the evidence showed that over 
the past 25 years not a single injury had occurred due to the lack of the 
presence of a qualified chemist. 

The Federation also failed to pass through (b).*° There was simply not 
sufficient evidence that absent the restriction prices would go so low as to 
force a number of provincial chemists out of business to the detriment of the 
public via the National Health Service or that qualified chemists have better 
facilities for storing proprietary medicines than anyone else. 

The Court also struck down concerted boycott restrictions in the Carpets*' 
and Motor Vehicles** cases and very recently in the Newspapers case.~’ In the 


7 (19581, LR. 1 RP. 75. 

78 There was no requirement that this chemist be a member of the Association, 
just that he be duly and properly qualified. 

79In addition, this “list” covered many concoctions which could not be considered 
dangerous as well as those which did fall into a category where advice before use 
would be desirable. No attempt was made to differentiate. 

8° Before going to (b) the Court did add the bit of gratuitous advice that even if 
respondents’ (a) arguments had succeeded in passing them through that gateway, 
they would nevertheless have lost the case on the tailgate. The Court said that the 
detriment of the inconvenience to the public in not being able to purchase these 
products anywhere would outweigh the rather slight risk of injury involved. 
,.. re Federation of British Carpet Manufacturers Agreements, [1959] L.R. 1 
P. 472. 

S°In re Motor Vehicle Distribution Scheme Agreement, [1961] L.R. 2 R.P. 173. 
83Jn re Newspaper Proprietors’ Association Ltd’s and National Federation of 
Retail Newsagents, Booksellers and Stationers’ Agreement, [1961] 1 W.L.R. 1149. 
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latter case, committees had been set up to screen persons wanting to enter 
into the business of selling London daily newspapers.** An average of 500 
applications were granted per year out of 1,000 new entry applicants. It was 
established, however, that if all the rejected applicants entered the business, 
there would be an increase of approximately one percent of the total number 
of existing “newsagents.” 

Respondents’ case was built around two contentions: first, that without 
the restriction so many newsagents would enter the business that profits for 
all would be reduced to a point where they would be compelled to restrict or 
give up delivery service and to give up stocking the less popular newspapers 
for casual sales; and second, that if the agreement was abrogated the Federa- 
tion would devise some other method of restricting new entry which would 
be even more detrimental to the public than the present arrangement. 

Both these arguments were directed toward an attempted passage through 
the (b) gateway but both failed. In answer to the first the Court found as a 
matter of fact that, although when the agreement was abolished there might 
be some increase in the number of newsagents, delivery services would not 
suffer because it is virtually impossible to succeed in this business without 
an adequate delivery service. To the second argument the Court simply 
stated that a new form of control more stringent than the present would be 
impossible without violating the Restrictive Practices Act and: 


“We do not contemplate that either the federation or any of its respon- 
sible members would desire to act in a manner which, under the provi- 
sions of the Act of 1956, had been declared to be contrary to the public 
: 985 
interest.”* 


Thus, there has yet to be a successful boycott case before the Court. 


SoME REMARKS 


It is really too carly on in the history of British Antitrust to be able to 
predict with a great deal of certainty the course which the substantive law 
in this area will take, but at least two things of importance stand out to the 
student of the cases. 

One important criticism which can be made is of the presentation of the 
economic data both by the several respondents and by the registrar. It is very 
difficult to make valid economic predictions on the basis of faulty or in- 
complete economic data. The respondents’ presentation in the Cement case, 
supra, stands in bold contradiction to this observation but Yarn Spinners 
itself was a good example of this deficiency. Perhaps it is to early to expect 
a higher degree of sophistication than has yet been evident, but Cement shows 
that an absolutely first class job can be done when the lawyers and economists 
combine to present the economic data in a simple, clear and concise presenta- 
tion. 

An aspect of the decisions which is of particular interest to the American 


8*The basis of the restriction was that London daily newspapers should only be 
sold at or from places at which they were sold in June, 1944, or at places authorized 
by the Association. 

85 [1961] 1 W.L.R. 1149, 1168. 
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antitrust lawyer is the obvious preference of the Court for oligopoly over 
the American desideratum of perfect or pure competition. While the United 
States Supreme Court seems bent upon keeping as many units, efficient or 
inefficient, in an industry as possible,** the Restrictive Practices Court has 
continually expressed its belief that an industry with a few units is much more 
efficient than a more fragmented structure. This was the underlying philos- 
ophy of Yarn Spinners, a philosophy the Court has never since departed from. 
LAISHLEY P, WRAGG, JR.* 





86 See e.g. Klors v. Broadway Hale Stores, Inc., 359 U.S. 207 (1959). 
*Member of the New York Bar. 


SHAREHOLDERS’ RIGHTS IN GERMAN CORPORATIONS 
(AG AND GMBH) 


I. THe ProsLems 


A. Types of stock corporations. In the American legal system the stock 
corporation is the legal form for any business size; it is chosen by the small 
family as well as the “corporate giant.” German law offers two forms in 
which a business may be incorporated: the Aktiengesellschaft (AG) and 
the Gesellschaft mit beschrankter Haftung (GmbH). 

Companies interested in financing through public issuance of shares must 
be incorporated in the form of an AG. In order to protect creditors and 
investors from fraudulent promotions, the law relating to AGs (Aktiengesetz, 
abbreviated Akt. G.) strictly regulates the management, and especially the 
financing operations of such companies. In part, it has to fulfil functions 
attributed in the United States to the Securities Acts. The AG corporate 
structure is thus necessarily rigid. It must have a minimum capital of 
DM 100,000.—; it must annually publish financial statements; its accounting 
principles must comply with strict statutory requirements. The statute sets 
out in detail the relative rights and duties of officers and shareholders, and 
there is thus little room for the incorporators to regulate these matters in 
the articles of association (Satzung). 

Businessmen who do not depend on public financing usually prefer the 
GmbH to the AG. The law relating to GmbHs (GmbH-Gesetz, abbreviated 
GmbH G.) requires fewer formalities (and less expense) for the foundation 
and management of such companies. There are no duties of disclosure to 
the public, and the regulation of internal affairs is by and large left to the 
discretion of the incorporators. There is, on the other hand, one risk which 
must be taken into account when forming a GmbH: while subscribers to 
AG shares (Aktien) do not assume any legal obligation beyond the amount 
of their subscriptions, the subscribers to GmbH shares may be compelled to 
pay not only for their own shares but also for those of their fellow subscrib- 


ers if they should be unable to honor their subscriptions (§ 24 GmbH G.).* 





1A more detailed discussion of the differences between incorporation in the form of 
an AG and of a GmbH can be found in Steefel, “Doing Business in Germany, The 
GmbH,” Taxes 1955, 759, 762 et seq. Some of the more important aspects of this problem 
will be taken up later in this paper. 
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B. Relationship between Majority and Minority Shareholders. Any dis. 
cussion involving the rights of shareholders necessarily deals with minority 
rights. There are some basic differences in the German and American ap. 
proach to this problem. Controlling shareholders of an American corporation 
owe a fiduciary duty to the minority whenever, through their voting power 
or otherwise, they induce the corporation to act in a certain way. In such 
circumstances, they occupy a position vis-a-vis the minority which is similar 
to that of a director to his corporation and are thus bound to use their power 
for the benefit of the whole corporate group and not solely for their own 
purposes. This fiduciary duty, in turn, is implemented by the general rules 
of trust law. 

In German law the relationship between majority and minority share- 
holders is, by and large, goveracd by two general principles which apply to 
both AGs and GmbHs: 


(a) The corporation is bound to treat shareholders of the same class 
equally: it must not act arbitrarily in dealing with its shareholders. 

(b) Any person who without justification and for the purpose of sery- 
ing his own ends induces the corporate managers to act contrary to the 
best interests of the corporation and its shareholders commits a tort 
(§ 101, par. 1 Akt. G. which is also applied to GmbHs).* 


Both rules neatly fit into the American concept of fiduciary duties. The 
concept in Germany, however, has nothing to do with trust law. The first 
principle is one of quasi-constitutional law governing public as well as private 
associations, the second an outgrowth of the general rules of tort law. The 
trust relationship, though theoretically recognized by German courts, has 
never gained in Germany the practical importance and wide application 
that it has in the United States. This is probably the reason why thus far 
it has not been seriously considered as a regulatory principle for the law of 
corporations. Statements by courts and textwriters to the effect that share- 
holders must exercise their rights with due regard to the interests of the 
corporation (Treuepflicht)° have not added to the legal protection of minor- 
ity shareholders. To the contrary, in most of the decided cases the “Treue- 
pflicht” has been invoked in attempts to /imit the exercise of minority rights.’ 


* Stevens, Handbook on Corporations (2nd ed., 1949) 567 et seq.; Zahn v. Trans- 
america Corp., 162 F. 2nd 36 (3rd Cir. 1946); Lebold v. Inland Steel Co., 125 F. 2nd 
369 (7th Cir. 1941). 

’ This “Gleichbehandlungsgrundsatz” has never been codified but is generally recog- 
nized by courts and commentators as a fundamental principle of corporation law. See, 
e.g., Fabricius, “Equal Treatment of Shareholders in German Law,” Business Law Re- 
view (Bus. L. Rev.) 1956, 271; Baumbach/Hueck, Kommentar zum Aktiengesetz (10th 
ed. 1959)— abbreviated Baumbach/Hueck Akt. G.—§ 11 n, 1. 

4 Hachenburg/Schilling, Kommentar zum GmbH-Gesetz (6th ed. 1956-1959)—ab- 
breviated Hachenburg—S 14, n. 26. 

5 Baumbach/ Hueck Akt. G. Ub. § 48 n. 2 B; Hachenburg Allg. Einl. n. 4. 

®See, e.g., Entscheidungen des Reichsgerichts in Zivilsachen—Decisions of the 
“Reichsgericht” (Highest German court in civil and criminal matters until 1945) in 
civil cases—abbreviated RGZ—vol. 146, p. 385; Entscheidungen des Bundesgerichtshofs 
in Zivilsachen—Decisions of the “Bundesgericht” (Highest court of the Federal Republic 
of Germany in civil and criminal cases) in civil cases—abbreviated BGHZ—vol. 14, 
p. 29. 
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German law, consequently, does not recognize many of the principles 
which originated in the law of trusts and were later adopted by American 
judges to implement the fiduciary duties of majority shareholders, like the 
corporate opportunity doctrine,’ the various safeguards against self-dealing,® 
and the prohibition against the purchase of corporate property.” Some of the 
practical consequences of this difference between American and German 
corporation law will be dealt with later in this article. 

C. Classification of Shareholders’ Rights. The rights connected with cor- 
porate membership are classified hereafter as follows: 


1. The right to participate in the administration of a company, i.c., 
the right to influence the appointment of the principal managers of the 
corporation and its economic development; 

2. Proprietary rights, i.c., the right to participate in the earnings and 
future growth of the company as well as in the proceeds of its liquida- 
tion; further, the right to dispose of shares, the right to have one’s 
investment protected against dilution and “freeze out”; 

3, Remedies to enforce the rights under 1. and 2., i.e. rights to informa- 
tion and inspection and resort to the courts. 


II. SHAREHOLDERS’ MANAGEMENT RIGHTS 


A. Division of Power between Shareholders and Corporate Officers. The 
power to manage business affairs of an AG or a GmbH and to represent 
such companies in relation to third parties is exclusively vested in their 
managerial officers. The top managers of an AG form the “Vorstand”; those 
of a GmbH are called “Geschaftsfiihrer.” Provisions making the validity of 
certain transactions like the execution of guaranties and mortgages subject to 
shareholder’s approval, which can be found in the corporation laws of many 
American states, are unknown in Germany. The managerial powers of cor- 
porate officers may be restricted in the articles of association. Such restrictions, 
however, are unenforceable against third parties dealing with the corporation 
(§§74, par. 2 Akt. G., 37, Par. 2 GmbH G.).”° In other words, the ultra 
vires doctrine is not recognized in the German law of business associations.’* 
Under this unlimited (and unlimitable) authority to represent the corpora- 
tion, Vorstand and Geschaftsfiihrer may, e.g., validly grant powers of at- 
torney to third persons, any intracorporate prohibition notwithstanding. 
Whatever such an agent does within the scope of his agency is binding on 
the corporation.?” 


*Perlman v, Feldman 219 F. 2nd 173 (2nd Cir. 1955), c.d. 349 U.S. 952 (1955). 
See also Jennings, “Trading in Corporate Control,” 44 (1956) Calif. L. Rev. 1. 

8 Wheeler v. Abilene Nat. Bank Building Co., 159 Fed. 391 (9th Cir. 1908). 

®Lebold v. Inland Steel Co., 125 F. 2nd 369 (7th Cir. 1941); Stebbins v. Michigan 
Wheelbarrow and Truck Co. 212 Fed. 19 (6th Cir. 1918). 

10 This is true even in cases where the other party knew of the restrictions, unless the 
corporation can prove collusion with the purpose to injure the corporation, see Steefel 
op. cit. n. 1, 763; RGZ 73, 345; Hachenburg § 37, n. 12. 

™ RGZ 115,249, Baumbach/ Hueck Akt. G. §74 n. 3 A; Hachenburg § 37, n. 7. The 
rule is different with regard to so-called “éffentliche Kérperschaften” (publicly owned 
and chartered corporations) which exercise government powers. See BGHZ 20, 119. 

** According to § 46, no. 7 GmbH G., agents with authority to bind the corporation 
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The company and its shareholders are somewhat protected against exces. 
sive use of managerial power by the following rules: 


1. Where there are several members of the Vorstand or several 
Geschaftsfiihrer, they must act jointly (unless otherwise provided in the 
articles of association)—§§ 71, par. 2 Akt. G., 35, par. 2 GmbH G.—and 

2. Managers who disregard restrictive clauses in the articles of associa- 
tion are absolutely liable to the corporation for the consequences of their 
deviations. 


The shareholders’ participation in corporate management is thus restricted 
to matters involving: (a) appointment of corporate managers; (b) change 
of the articles of association; (c) settlement of corporate claims against 
managers and shareholders; (d) ratification of contracts between the cor- 
poration and its managers (in case of a GmbH only). 


B. Forms of shareholders’ participation. These include: 


1. The shareholders’ meeting. Shareholders exercise their rights through 
resolutions which, in case of an AG, can be passed only at a duly convened 
shareholders’ meeting. Regular meetings must take place at least once a 
year (§ 104, par. 1 Akt. G.). Both management and shareholders owning 
at least 5% of the outstanding shares are entitled to have a special meeting 
called. Invitations to regular and special meetings must be published, at 
least 14 days in advance in one or more newspapers, specified in the articles 
of association. (§§ 18, 105, par. 2, 107, par. 1 Akt. G.). In practice, share- 
holders are informed of pending meetings by their banks which hold their 
shares in custody. 

In case of a GmbH, shareholders’ meetings are necessary for resolutions by 
which the articles of association are to be changed.’* In other instances, meet- 
ings may be dispensed with either by reason of a general provision in the 
articles of association or with the written consent of all the shareholders 
(§ 48, par. 2 GmbH G.). Resolutions thus may validly be adopted by an 
exchange of letters only. Meetings can be called by management (§ 49, par. | 
GmbH G.) and shareholders owning at least 10% of the outstanding shares 
(§50 GmbH G.). Invitations must be sent by registered mail at least one 
week in advance (§51, par. 1 GmbH G.). Shareholders’ meetings of AGs 
(undecided for GmbHs) must take place in Germany.** They do not re- 





are to be appointed by the shareholders. This provision, as interpreted by the weight of 
authority, however, merely refers to the internal affairs of the corporation and does not 
restrict the legal power of the Geschaftsfiihrer to make such appointments. See RGZ 75, 
164; RGZ 86, 256; Baumbach/Hueck, GmbH G. § 35, n. 4 A; contra: Hachenburg 
§ 46, n. 33, who, however, comes to the same result by invoking the doctrine of apparent 
authority. 

13 Baumbach/ Hueck, Kommentar zum GmbH-Gesetz (9th Ed. 1960)—abbreviated 
Baumbach/Hueck GmbH G.—§ 53, n. 2 B. 

14 Baumbach/Hueck, Akt. G. § 105, n. 4; Grosskommentar zum Akt. G. W. Schmidt 
(1939) § 105, n. 10. Some commentators to the GmbH G. contend that the same rule 
must apply to GmbHs, see Baumbach/Hueck, GmbH G. § 49 n. 4. This is necessary 
only when amendments to the articles of association are to be adopted, since resolutions 
to this effect must be “notarized” (in the German sense of the term) (§ 53 par. 2 
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quire a quorum, unless the articles of association expressly so provide. A duly 
convened meeting may thus pass valid resolutions even though only a 
minority of the corporation shares are represented.’® 

2. The shareholders’ right to vote. In principle, each share of an AG or 
a GmbH has the right to vote, with the exception of treasury shares (§§ 114, 
65 par. 7 Akt. G., §47 GmbH G.). Non-voting AG shares are permitted in 
case of preferred stock only (§12 Akt. G.).*° The articles of association, 
however, may provide that no common shareholder may vote more than 
a specified number of shares. There is no prohibition against non-voting 
GmbH shares. Contracts between AG or GmbH shareholders to vote in a 
certain way are valid. Contrary to the American rule, however, they cannot 
be specifically enforced, which means that the party injured by a breach of 
such an agreement is left to a claim for damages.” 

Shares with multiple voting rights (which formerly had been a popular 
means for preventing the intrusion of outsiders into the corporate manage- 
ment) have, in principle, been outlawed by the Aktiengesetz. Their issuance 
requires governmental permission (§12, par. 2 Akt. G.), which is rarely 
given. GmbH shares with multiple voting rights are legal, but have little 
practical significance. 

The right to vote can be exercised by person or by proxy. It is customary 
for shareholders of an AG to authorize the bank with which their shares 
are deposited to vote for them. This power of attorney is revocable at will and 
cannot be granted for more than 15 months (§ 114, par. 4 Akt. G.). Renewals 
are permitted and usually granted as a matter of course. Banks thus usually 
represent the overwhelming majority of shares at most meetings of AG 
shareholders. They exercise their voting power in favor of the management 
proposals unless specifically instructed to the contrary. 

Since the shares of nearly all publicly held corporations are unregistered 
bearer shares, the establishment of direct contacts between management 
(or its opponents) and the shareholders is virtually impossible. The Federa- 
tion of Banks (Bundesverband des Privaten Bankgewerbes) has established 
a procedure which enables persons interested in communicating with the 
shareholders to do so with little effort and expense. The only thing such 
person—usually an opponent to management—has to do is to submit his 
proposals to a bank. (German banks combine many of the functions exer- 
cised in the United States by investment houses, securities dealers, and 
transfer agents.) The bank has to communicate them to the Federation for 
circulation among its members and these, in turn, are required to inform 
their customers holding shares of the company concerned and to request 
their instructions. The same procedure ++ ven to management for replies 
and additional information. The bank will vote the shares according to the 
instructions of its customers. The shares of customers who fail to give instruc- 





GmbH G.) There is no reason why GmbH shareholders may not convene a valid 
meeting outside of Germany, for other purposes, when this formality is unnecessary. 

© Baumbach/Hueck, Akt G.. § 113, n. 2; Hachenburg § 47 n. 1. 

'® Preferred shares become automatically entitled to vote when the preference is with- 
drawn (§ 117, par. 4 Akt. G.). 

*TRGZ 119, 386. 
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tions can be voted by the bank according to what it considers the best interest 
of the customer. As a matter of practice, banks do not vote customers 
shares on management proposals entailing serious consequences for the 
stockholders (like mergers or reorganizations) without specific instructions, 

This system is cheaper than the American practice outlined by the various 
SEC regulations, since the banks give their service without charge. However, 
it is less efficient. Even the best medium of supplying printed information 
cannot substitute for the advantages of direct contact between the share. 
holders and the person who wants to influence them. This is probably the 
reason why proxy-fights in the American sense have not yet appeared in 
Germany.”* 

C. Shareholders’ participation in the appointment and removal of corporate 
officers: 

1. Selection of the management of AGs and GmbHs. Contrary to the 
American system, the members of the Vorstand of an AG are not elected 
by the shareholders but appointed by an intermediate corporate organ, the 
“Aufsichtsrat” (Supervisory Board), which also fixes their compensation 
and pension rights (§§ 75, 77 Akt. G.).*° 

Before the principle of “Mitbestimmung” (co-determination) of employees 
was introduced into German law in the early 1950s, all members of the 
Aufsichtsrat (AR) were elected by the shareholders’ meeting. Now this is 
true only as to the so-called family corporations (the shares of which are 
exclusively owned by one natural person or members of the same family) 
with less than 500 employees (§ 86, par. 4 Betriebsverfassungsgesetz BVG). 
In other AGs, one third of the AR members are to be elected and removed by 
the employees of the corporation (§ 76, par. 1 BVG).”° 

The employee representation is even greater in the AR of companies en- 
gaged in coal mining or iron and steel production, with more than 1000 
employees. In such companies, the AR consists of equal numbers of share- 
holders’ and employee representatives and one additional member to be 
mutually agreed upon by both groups. The employees of the company elect 
only part of their representatives while others are delegated by labor unions. 
If the shareholder and employee representatives in the AR cannot agree 


18 See v. Falkenhausen, “Die amerikanische Aktionarsdemokratie,” 4 Die Aktien- 
gesellschaft—abbr. Die AG—(1960) 91. 

19 Thus German corporations are not governed by a board of directors in the Ameri- 
can sense, i.e., a body consisting of both the leading corporate executives and persons 
with only consulting and supervisory functions. To the contrary, German law requires 
a strict separation of these two functions. All members of the Vorstand must take an 
active part in corporate management, while, on the other hand, members of the AR are 
prohibited from participating therein (§ 90 Akt. G.). Contrary to the American practice 
the term “Director” always designates a person who holds a leading managerial posi- 
tion; he may, but need not, belong to the Vorstand of an AG or to the Geschdftsfihver 
of a GmbH. 

*0 Hueck Gesellschaftsrecht (8th ed. 1958) 136, 137. 

21 See Gesetz iiber die Mitbestimmung der Arbeitnehmer in den Aufsichtsraten und 
Vorstanden der Unternehmen des Bergbaus und der Eisen und Stahl erzeugenden In- 
dustrie of May 21st, 1951; (BGBI I p. 347) and Ergiinzungsgesetz (Complementary law) 
thereto of August 7th, 1956, (BGBI 1, 707), published in Baumbach/Hueck, Akt. 6. 
pp. 697 et seq.; Hueck Gesellschaftsrecht 138. 
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upon the additional member this member will be elected by the shareholders’ 
meeting. The Vorstand of such companies must have one member specially 
in charge of personnel and social affairs (Arbeitsdirektor), whose appoint- 
ment and removal require the consent of the majority of employee repre- 
sentatives in the AR.” 

The fear that co-determination would disrupt orderly management so far 
has not materialized. In particular, it has not prevented the appointment of 
qualified persons to leading positions in the corporate hierarchy. Several 
reasons can be advanced for this development. In the first place, the share- 
holders, after all, still have the last word; furthermore, employee representa- 
tives in the AR acquire not only the rights (especially with regard to com- 
pensation) but also the fiduciary duties of ordinary AR-members. This 
means that they may become personally liable if they put the interests of their 
electorate (or their union) above those of their company.” 

The above-discussed principles of co-determination apply to GmbHs as 
well as to the AGs with one important exception: companies having less 
than 500 employees are exempted even if they are not family companies 
($77, par. 1 BVG). Such companies need not have an AR at all. If they 
have none, the Geschéftsfiihrer are appointed and removed by the share- 
holders (§ 46, No. 6 GmbH G.). 

2. The removal of corporate officers. The shareholders of an AG or 
GmbH may remove their representatives in the AR at will. In principle, a 
vote of at least 75% of the shares represented in the meeting is required.” 
This percentage, however, can be increased or decreased (down to a simple 
majority) in the articles of association (§ 87, par. 2 Akt. G.). A removed AR 
member has no right to compensation for the unexpired term of his office.”* 

Members of the Vorstand are removed by the AR which decides by ma- 
jority vote. Appointments may not run for more than five years. Renewals 
are possible and customary (§ 75, par. 2 Akt. G.). Members of the Vorstand 
may be removed for cause only. Such causes include not only acts showing 
disloyalty or incompetence but also a vote of no-confidence by the share- 
holders.** In the last-mentioned case, however, the officer concerned retains 
his rights under the employment contact; he is still entitled to his salary 
and pension rights even though he is no longer an “officer” of the company 
($75, par. 3 Akt. G.). 

In GmbHs with no AR, the power of removal is vested in the shareholders. 
Removals without cause are valid but, as in case of an AG, do not affect 
the contractual rights of the Geschdftsfithrer concerned (§§ 46, No. 5, 38 
GmbH G.). 


3. Minority rights with regard to the appointment and removal of cor- 


*? Baumbach/Hueck Akt. G. Anh. § 86, n. 6 A. 

** Employee representatives in the AR, in principle, cannot be removed by the share- 
holders. According to the weight of authority, shareholders probably may obtain a court 
order for removal of an employee representative who, through illegal or disloyal con- 
duct, has become intolerable for the corporation. See Boesebeck, “Rechtsbehelfe der 
Aktiengesellschaft gegeniiber untragbaren Arbeitnehmervertretern im Aufsichtsrat,” 
5 Die AG, (1961) 117, 120 et seq. 

** Baumbach/Hueck Akt. G. § 87, n. 5 A. 

°5 RGHZ 13, 192, 
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porate officers. The shareholders of AGs usually elect their representatives 
in the AR according to the straight-line voting system. According to the 
weight of authority, the articles of association may not provide for cumula- 
tive voting.” It is, however, possible to give certain shareholders (or the 
holders of a certain class of shares) a special right to appoint one or more 
persons as members of the AR (§ 88, Akt. G.). Obviously, this right cannot 
be used to water down the employee representation prescribed by the 
co-determination laws. 

A minority delegate may be removed at pleasure by the shareholders who 
appointed him, and, for cause, by the competent court upon a petition of 
other shareholders holding at least 10% of the corporate capital (§ 88, par. 4 
Akt. G.). 

Similar rules apply to GmbHs which are subject to co-determination” 
With regard to other companies the shareholders may, in the articles of 
association, adopt any distribution system of management jobs among them- 
selves which they consider practical.** 

D. Amendments to the articles of association. German law does not dis- 
tinguish between the certificate of incorporation and the by-laws of a com- 
pany. The elements and functions of both instruments are combined in the 
articles of association (which in case of an AG are called “Satzung,” and, 
in case of a GmbH, “Gesellschaftsvertrag’). 

The right to amend the articles of association is exclusively vested in the 
shareholders’ meeting. Contrary to the rule in many American states, this 
right, for all practical purposes, cannot be delegated to management.” The 
resolution amending the articles of association must be adopted by at least 
75% of the shares represented at the meeting (§§ 146, par. 1 Akt. G., 53, 
par. 2 GmbH G.). The articles of association may increase this majority and 
even require a unanimous vote.’® Clauses permitting amendments by a ma- 
jority under 75% are regarded with great disfavor. They are altogether un- 
enforceable in a GmbH.” In the case of an AG, they are in principle valid, but 
the exceptions overshadow the rule. Amendments of any serious nature like 
changes of the corporate purpose, restrictions in the shareholders’ pre-emptive 
right, capital reductions, and mergers and dissolutions demand a majority 
vote of 75% or more (§§ 146, par. 1; 153, par. 3; 175, par. 1; 234, par. 2; 
203, par. 1 No. 2 Akt. G.). 

In principle, the power of the shareholders to amend the articles of associa- 
tion is as great as their power to regulate their membership rights. In other 


26 Baumbach/Hueck Akt. G. § 87 n. 2; Gadow in GroBkommentar zum Aktiengesetz, 
(Ist ed., 1939)—abbreviated Gadow—S 113, n. 11. 

27 Baumbach/Hueck GmbH G. Schluss Anh. I n. 4 B (p. 356). 

28 Here cumulative voting is thus permitted, Hachenburg § 52, n. 18, See also RGZ 
170, 358 where the Reichsgericht upheld a clause giving sons of shareholders a priorit) 
right to available Geschdftsftihrer positions. 

*® The shareholders meeting of an AG may empower the AR to rephrase provisions it 
the articles of association, as long as their actual meaning is not affected thereby (§ 14) 
par. | Akt. G.); in case of a GmbH even this is not permitted (§ 53, par. 1 GmbH ( 
and Hachenburg § 53, n. 55). 

30 Baumbach/Hueck Akt. G. § 145, n. 2; Gadow 146, n. 2; Baumbach/ Hueck GmbH 
G. $33.0. 2'C. 

31 Hachenburg § 53, n. 38. 
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words, anything which could have been legally inserted in the articles of 
association when the corporation was founded can be subsequently adopted 
by amendment,*’ while rights which cannot be waived in the original 
articles of association (like e.g., the right of common shareholder to vote) 
cannot be abrogated subsequently. Some exceptions to this rule will be dis- 
cussed later. The alteration of special rights in favor of one shareholder or a 
class of shareholders requires the consent of the shareholder or the class 
affected (§ 35 Biirgerliches Gesetzbuch, abbreviated, BGB). In the latter case, 
a class vote is necessary at which the amendment must be approved by at least 
75% of the shares represented (§ 117, par. 3 Akt. G.). 

Constitutional prohibitions against amendments which have troubled 
American judges again and again have not yet become a tested issue in 
Germany. The reason for this is that German courts, before the adoption of 
the constitution of 1949, had no power to review acts of their legislature. 
This has been changed, and the first dispute involving a statute permitting 
majority shareholders in certain cases to acquire the minority interest at 
something like a forced sale, is already pending before the constitutional 
court. This problem will be more thoroughly discussed later in this article 
in connection with the general problem of “freeze outs.” 

E. Shareholders’ participation in the settlement of corporate claims against 
managers and shareholders. An indispensable item on the agenda of a regu- 
lar shareholders’ meeting is the approval (or disapproval) of the corporate 
management during the past fiscal year (§§ 104, Akt. G., 46 no. 5 GmbH 
G.). The vote is taken after the managers’ reports and financial statements 
have been explained to and discussed by the shareholders’ meeting. Formerly, 
a resolution of approval (Entlastung) operated as a waiver of any corporate 
claim for mismanagement during the fiscal year concerned—as long as the 
facts giving rise to such claims were known to the shareholders or could 
have been discovered by a careful study of the information submitted. This 
rule, which had always been severely criticized by legal scholars was dropped 
when the law relating to AGs was newly codified in 1937. It is still in force 
with GmbHs.** 

In case of an AG a resolution of approval has now merely the effect of 
a vote of confidence which does not affect any claims for mismanagement 
against members of the Vorstand or AR.** Such claims may be settled only 
after a 5 years’ waiting period. The settlement requires the consent of the 
shareholders’ meeting, which, in turn, can be blocked by the veto of share- 
holders holding 20% or more of the corporate capital (§ 84, par. 4 Akt. G.). 
The same rules apply to settlements of corporate claims against other per- 
sons, including majority shareholders for their participation in the acts of 
mismanagement concerned (§ 101, par. 4 Akt. G.). 

Corporate resolutions for approval or settlement must be adopted by a 
disinterested majority. Persons to be benefited by such resolutions may not 


vote their shares (§§ 114, par. 5 Akt. G., 47, par. 2 GmbH G.). A resolution 


*2 RGZ 80, 385. 

*8 Hachenburg § 46, n. 26; Baumbach/Hueck GmbH G. § 46 n. 7. 

** Baumbach/ Hueck Akt. G. § 104, n. 1 B. In case all the shareholders had unani- 
mously voted for approval, the corporation, however, may be estopped from pressing 
such claims any further. See BGH in Die AG 1959, 225. 
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which satisfies this requirement, nevertheless, may be struck down as 
immoral when it had been adopted with the intent to defraud minority 
shareholders or creditors of the corporation.” 

F. Ratification of contracts between the corporation and its officers and 
shareholders. In general, the German rule relating to self-dealing of corporate 
managers corresponds to the American view: in the absence of special 
authorization to the contrary, such persons may not represent their com- 
pany whenever they are, either as principals or as agents, on the other side 
of the bargain (§ 181 BGB).** Contracts concluded in violation of this rule 
must be ratified by the company, acting through the AR (§ 97, Akt. G.), or, 
in case of a GmbH without one, the shareholders’ meeting.*’ In the last 
mentioned case, the Geschaftsfiihrer concerned may not vote his own shares 
in favor of ratification (§ 47, par. 4 GmbH G.). 

These rules, however, do not accord the corporation and their shareholders 
the degree of protection which they seem to promise. In particular, they 
can do very little to eliminate conflict of interest situations. Contrary to 
American law the prohibition against self-dealing is not an outgrowth of 
fiduciary duties but a rule of evidence. Its only purpose (according to the 
weight of judicial authority) is to overcome the difficulty of proving a con- 
tract which has been concluded in the head of one person only. In other 
words, the rule is satisfied whenever the parties to a contract are represented 
by two different persons; it is immaterial whether one of them is the dummy 
of the other. Corporate managers may thus evade the prohibition against 
self-dealing by appointing a sub-agent to represent their side or that of the 
corporation—whichever they prefer.** 

There is no prohibition against deals between an AG and its shareholders. 
As has been pointed out above, shareholders of a GmbH may not vote their 
shares whenever a transaction between themselves and their corporation is 
in issue (§ 47, par. 4 GmbH G.). However, the obvious practical difficulties 
connected with the enforcement of such a prohibition have induced the courts 
to carve out so many exceptions as to render it practically meaningless :*° 


(i) The unlimited authority of the Geschdftsfiihrer to represent the 
company applies to transactions with its shareholders. Such transactions 
do not really require the approval of the shareholders’ meeting, but can 
validly be concluded by the Geschaftsfiihrer alone.*® The above rule, 
consequently, comes into play only when the Geschaftsfiihrer volun- 
tarily submit the issue to the shareholders, which they are sometimes 
interested in doing in order to shift responsibility. 

(ii) The prohibition applies only to resolutions compelling the 


*> RGZ 161, 129, 143. 
36 For the American rule, see Ballantine, on Corporations (Chicago 1946) 172 et seq. 
87 Hachenburg § 36, n. 13. 

38 Hachenburg § 36, n. 15; Baumbach/Hueck Akt. G. § 71, n. 2 B. 

39 American courts have developed a similar tendency with regard to the problem of 
self-dealing and interlocking directors. See Everett v. Phillips 288 N.Y. 227, 43 NE 2nd 
18 (1942); Ballantine, pp. 173, 179 et seq. 

40 As has been pointed out already, this does not apply to settlements of corporate 
claims against Geschaftsfiihrer and shareholders, which always require the consent of the 
shareholders’ meeting (§ 46, N. 8 GmbH G.). 
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Geschaftsfiihrer to execute the bargain concerned. It does not cover 
resolutions phrased in terms of an authorization only.** 

(iii) The prohibition does not apply to matters connected with the 
exercise of membership rights. Shareholders may thus not only vote for 
themselves in the election of the Geschaftsfiihrer but also participate in 
the resolution determining their salaries and pension rights.** 

(iv) Finally, the prohibition may be waived in the articles of asso- 
ciation.*® 


The nearly unrestricted power of corporate managers to enter into transac- 
tions with the corporation does not mean that this power may be abused 
with impunity. If a contract between a corporation and one of its officers 
turns out to be unfavorable to the former, the officer concerned, as well as 
his colleagues who had known about it, are jointly liable unless they can 
prove that they had acted in good faith and with due care (§§ 84, 99 Akt. G., 
43 GmbH G.). In practice, the defendants will be able to meet this burden 
of proof only if they can show that the contract, on its face, was fair and 
reasonable.** The real problem for the shareholders is not lack of corporate 
rights but of corporate enthusiasm to enforce them. 


III. Proprrerary RicHts of SHAREHOLDERS 


A. The corporate capital. The legal institution of the “authorized capital” 
by which promoters in the United States may start a corporation first and 
raise the necessary working capital later, is not recognized in Germany. 
Before a corporation can be registered in the commercial register, and thereby 
become an independent legal entity, the promoters must prove to the satis- 
faction of the registration court that the initial capital, as provided for in 
the articles of association, has been fully subscribed. The legal minimum 
capital is DM 100,000—for an AG (§7 par. 1 Akt. G.) and 20,000— for a 
GmbH (§5 par. 1 GmbH G.). Subscriptions for shares against cash must, 
at the time of registration, have been paid in to at least 25% (§ 28, par. 2 
Akt. G., §7 par. 2 GmbH G.). If, as frequently happens, AG shares are sub- 
scribed for at a price above their par value, an additional payment in the 
amount of the difference between par value and subscription price must 
have been made. 

The corporate capital of an AG and GmbH is divided into shares which 
must have a par value of at least DM 100,—in case of an AG and DM 500,— 
in case of aGmbH (§ 8 par. 1 Akt. G., § 5 par. 1 GmbH G.). Shares without 
par value are not recognized (§ 6 par. 2 Akt. G., § 14 GmbH G.).” 

On the balance sheet of an AG the stockholders’ equity is listed in the 
following accounts: 


(a) Grundkapital: This item roughly corresponds to the issued capital 
of American corporations. It is the aggregate par value of all the issued 





“1 RGZ 142, 223; Hachenburg § 47, n. 19. 
*2 BGHZ 18, 210; Hachenburg § 47 n. 22. 

*8 Hachenburg § 47, n. 26. 

“* Weipert in GroBkommentar zum Akt. G. § 84, n. 12. 
** See also Hachenburg, § 14 comment 5. 
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shares, including treasury shares, of the corporation (§ 131 par. 1 B | 
Akt. G.).** 

(b) Gesetzliche Riicklage (Legal Reserve) §131 par. 1 B II No. 1 
Akt. G.): The most important source of this account is the so-called 
“agio” (capital surplus), i.e., the amounts paid for corporate shares in 
excess of their par value. As long as the legal reserve is below 10% of 
the Grundkapital, the company is required to transfer to this account 
5% of its annual net earnings (§ 130 Akt. G.). This account, for most 
practical purposes, can be regarded as capital. In particular, it may not 
be distributed as a dividend. 

(c) Freie Riicklagen (Free Reserves) § 131, par. 1 B II No. 2 Akt. G.): 
This item is composed of the earnings retained in the business with the 
exception of 

(i) earnings credited to the legal reserve 
and 
(ii) the earnings of the fiscal year to which the balance sheet re- 
lates, which are shown under the heading. 
(d) Reingewinn (net profit after taxes) § 131, par. 3 Akt. G.). 


The capital account of a GmbH has the same sub-accounts with the excep- 
tion that the “Grundkapital” is called “Stammkapital” and that a legal re- 
serve is not required. (§ 42 GmbH G.).*° 

Amounts shown in the capital accounts do not necessarily reflect the full 
value of the stockholders’ equity. It is common practice in the management 
of German companies to create so-called hidden reserves by understating 
assets or overstating liabilities. Such practice, obviously, reduces the amounts 
available for dividends. It has been, nevertheless, accepted by the courts." 
German courts generally see their most important task in the field of com- 
pany law to protect corporate creditors. They thus have generally no objection 
against an accounting practice which necessarily works in favor of this policy. 


B. Shareholders’ rights to corporate earnings: 


1. Funds available for dividends. Corporations may pay dividends out of 
net profits and free reserves only. This, in effect, means that the capital 
surplus of a GmbH is available for dividends while that of an AG is not. 

Corporations are prevented from inflating their earnings by rather strict 
rules of valuation. In contrast to American Law, so-called write ups of 
assets are not permitted.** Both the corporation and its creditors are entitled 


45a Contrary to the American accounting practice German companies do not show 
their treasury shares as a deduction from the capital account but list them among their 
assets (see § 131 par. 1 A III No. 5 Akt. G.). 

46 Hachenburg, § 5 comment 50. 

47 See Wolany, “Die stillen Riicklagen und das Reichsgericht,” Die AG 1961, 198. The 
balance sheet may, however, not leave out assets entirely. Assets may be undervalued 
but they must be accounted for RGZ 131, 192; see also Oberlandesgericht Hamm, Der 
Betrieb 1955, 975. 

48 See § 133 Akt. G. and § 42 No. 1 GmbH G., and comments thereto by Baumbach- 
Hueck, GmbH G. § 42 comment 5 and Hachenburg § 42 comment 5. For the American 
rule, see Randall v. Bailey 288 N.Y., 280, (1942). 
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to reclaim dividends which have been paid out illegally. Shareholders of an 
AG may keep the money if they can show that they had received it in good 
faith (§56 Akt. G.). The liability of GmbH shareholders is stricter. Good 
faith is no defense against the claims of creditors which can not be satisfied 
out of the corporate assets. Furthermore, GmbH shareholders are liable for 
the repayment not only of their own dividends but also, pro rata, of those of 
their fellow shareholders who are unable to make the necessary reparations 
(§31 GmbH G.). Both AGs and GmbHs may not validly waive these 
claims; if they do the waiver is absolutely void (§ 60 Akt. G.,** § 31 par. 4 
GmbH G.). 

Transactions which economically may come close to illegal dividend pay- 
ments are purchases by a corporation of its own shares. Such purchases are 
prohibited unless they have the purpose of (a) protecting the corporation 
from serious injury or (b) being offered to the employees of the corporation. 
Even then the total amount of treasury shares may generally not exceed 10% 
of the corporate capital (§ 65 Akt. G.). Contracts in violation of this rule are 
void.** Contrary to the rule in many American states, the legality or illegality 
of such transactions does not depend on the presence of an adequate surplus. 

2. Shareholders’ “right” to a dividend. Every shareholder has the right to 
have all the funds in the profit account of his corporation distributed as 
dividends (§ 52 Akt. G., § 29 GmbH G.).”’ This right, however, in practice is 
of much less significance than it might appear, because the profit account 
represents, with most German corporations, only part of the earnings. The 
persons who determine the figures in the annual financial statements have 
nearly unlimited discretion to manipulate the profit account; they may set 
aside earnings as “free reserves” or convert them into “hidden reserves.” 

The right to set up the annual financial statements and thereby dispose 
of the annual earnings, in case of a GmbH, is vested in the shareholders 
meeting (§ 46 No. 1 GmbH G.). In case of an AG the situation is somewhat 
complicated: the Vorstand must set up the balance sheet and profit and loss 
statement together with the annual report to the shareholders within 3 months 
after the end of the fiscal year concerned (§ 125 par. 1 Akt. G.), and submit 
these documents to the Aufsichtsrat for approval. If the Aufsichtsrat ap- 
proves, the determinations of the Vorstand become final (§ 125 par. 3 Akt. 
G.). If the Aufsichtsrat disapproves or if Vorstand and Aufsichtsrat volun- 
tarily agree to submit the issue to the shareholders meeting then this organ 
has the last word (§ 125 par. 4 Akt. G.). 

Individual shareholders who desire a higher dividend than is warranted by 
the balance in the profit account have no right to compel the distribution 
of available additional funds, as is the law in the United States. They may 
bring an action to have the financial statements set aside, if the reserve policy 
expressed therein violates the law or the articles of association (§ 197 par. 1 
Akt. G.). Since there is no law limiting the creation of open or hidden re- 


*9 As commented by Gadow § 60 comment 2. 

°° The GmbH law is less explicit (see § 33 par. 2 GmbH G.). The courts have, how- 
ever, applied the same rule, by analogy, to GmbHs, BGHStr., Der Betrieb 1956, 702. 

°! BGHZ 23, 354; Meilicke, “Die Anspruch der Aktionare auf Reingewinn,” Die AG 
1959, 13. The articles of association, however, may empower the shareholders meeting 
to make other dispositions of the funds in the profit account. 
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serves, the plaintiffs’ chances for success are restricted to the relatively rare 
cases in which they can prove bad faith.” 

Dissenting shareholders of an AG must overcome two additional difficul- 
ties: They have a right of action only when they represent at least 5% of 
the corporate capital (§ 197 par. 2 Akt. G.) and, more formidable, such action 
lies only against financial statements set up by shareholders’ resolution, 
Financial statements which, according to the general corporate practice, have 
been set up by Vorstand and Aufsichtsrat alone are immune from share- 
holder attack—even if the reserves made therein are prohibited by the articles 
of association. The only remedy of a dissatisfied shareholder, in such case, is 
an action for damages against the responsible corporate officers, under the 
general principles of tort law, which means that he must prove malice (§ 826 
BGB).* 

The declaration of a dividend creates a genuine property right for the 
shareholders concerned. They may claim their dividend on an equal basis 
with the other creditors of their corporation.” 

3. Dividend rights of preferred shareholders. Preferred dividend rights on 
non-voting AG shares are always cumulative (§115 Akt. G.). Other kinds 
of preferred shares including preferred GmbH shares have this privilege 
only if expressly provided in the articles of association.’ 

Changes in the preference rights of AG shares require the consent of at 
least 75% of the preferred shares represented at the meeting (§§ 117 par. 3, 
148 par. 2 Akt. G.). The question whether the right to accrued but yet 
unpaid preferred dividends can be abolished or reduced at all by majority 
vote depends on the wording of the preferred shares contract. Skilful drafts- 
men may protect the dividend right from future interference by phrasing it 
in terms of a conditional contract right. A clause saying that if no sufficient 
dividends have been paid in one year the preferred shareholders shall, 
nevertheless, acquire a genuine contractual right to the unpaid dividends, 
conditioned upon the payment of dividends in later years, will probably serve 
this purpose.°® 

Preference rights of GmbH shares can not be abrogated without the con- 
sent of all the preferred shareholders affected thereby.” The articles of asso- 
ciation may, however, change this rule. 

4. Contracts shifting corporate earnings to third parties. Such contracts are 
very common in German corporate practice. They are called “Organschafts- 
vertrige” and usually provide for the complete assumption of the earnings 
and losses of one company by another. Contracts by an AG which give a 
third person the right to 75% or more of the corporate earnings require a 


52 See Hachenburg, § 29 comment 2. 

53 y, Godin-Wilhelmi, Kommentar zum Aktiengesetz (2d ed. 1950)—Abbreviated 
Godin-Wilhelmi—§ 52 comment 7. 

°4 Baumbach-Hueck Akt. G., §52 comment 4 D; Baumbach-Hueck GmbH G. § 29 
comment 2 B. 

°° Baumbach-Hueck, Akt. G., Einfihrung vor §115 comment 2; Hachenburg §5 
comment 54. 

56 Baumbach-Hueck Akt. G., §52 comment 4 G; See BGHZ, Der Betrieb 1956, 111; 
RGZ 82, 138. 
57 Hachenburg, § 53 comment 28, 
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34 majority of the shareholders meeting (§ 256 Akt. G.). The same rule ap- 
plies to a lease of the corporate enterprise. This is one of the rare limitations 
on the power of the Vorstand to represent the company, and applies only to 
AGs. The Geschaftsfihrer of a GmbH may conclude such contracts without 
even asking the shareholders.** 

To protect the shareholders, courts and commentators do not regard 
such contracts as unenforceable unless they are either consented to by all the 
shareholders” or provide for some adequate compensation.” In practice, the 
person assuming the earnings usually guarantees the shareholders of the 
corporation concerned an annual dividend, the amount of which may be 
either fixed or linked to the dividends paid by the other party to its own 
shareholders. 

Recently, some legal writers have questioned the power of corporations to 
make Organschaftsvertrage at all. It has been argued that such contracts de- 
feat the purpose of the corporation, which is to make money for its share- 
holders, and that statutes permitting them are thus unconstitutional as 
depriving shareholders of property without due process of law." In the 
opinion of the authors, these objections are unfounded.” 


C. The pre-emptive right. 


1. Some general principles. Shareholders of an AG have an option to sub- 
scribe a new allotment of shares in proportion to their previous holdings 
whenever their corporation increases its capital (§ 153 Akt. G.). The same 
right exists when convertible bonds are issued (§ 174 par. 4 Akt. G.). Con- 
trary to the rule in most American states, the pre-emptive right can not be 
excluded in the articles of association. 

The GmbH law does not provide for a pre-emptive right of the share- 
holders. It can validly be granted in the articles of association.** However, 
even where this has not been done, corporations must treat their shareholders 
equally and thus may not arbitrarily prefer some of its shareholders to 
others: a corporation is thus not prevented from issuing its new shares to 
outsiders, to the total exclusion of its existing shareholders. But it can not 
offer them to a few shareholders only. In other words, it must offer its shares, 
pro rata, either to all its shareholders or to none.” 

The pre-emptive right was originally created as a means for protecting the 
shareholders’ proportionate interest in the corporation. More recently, how- 
ever, it has become a popular means of making additional distributions to 





°8 Hachenburg, § 29 comment 22. 

5° BGHZ, Die AG 1960, 133, 134. 

°° Rasch, Deutsches Konzernrecht (1955) 129, 130; Mestmicker, Verwaltung, Kon- 
zerngewalt und Recht der Aktionare (Karlsruhe, 1958) 354 et seq. 

*! See Pleyer, “Aktienrecht und Unternehmenkonzentration,” Die AG 1959, 8, at 12; 
the same, “Die Eingliederung der Deutschen Edelstahlwerke AG in die August-Thyssen- 
Hiitte AG,” Die AG 1959, 177. 

* See von Falkenhausen, “Verfassungsrechtliche Grenzen der Mehrheitsherrschaft im 
Aktienrecht,” Die AG 1961, 122, 123, 167 et seq. 

°* Hachenburg, §55 comment 8. 

** Hachenburg, §55 comment 5; Baumbach-Hueck GmbH G., §55 comment 3 B; 
Oberlandesgericht Stuttgart, Juristische Rundschau 1955, 463. 
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shareholders without increasing dividends: the corporation issues shares at 
a price much below their market value and with the silent assurance that 
business is good enough to maintain the old dividend rates, even after the 
capital increase. This means for the individual shareholder that he may 
either sell his rights and thereby realize cash without taking a corresponding 
decline in the market value of his shares or exercise the rights and thus 
increase the future yield on his investment. In comparison to a regular 
dividend raise this method is more favorable for both the shareholders and 
their corporation: a dividend raise has the tendency of increasing both the 
tax liability of the shareholders and the demands of employees and their 
unions on the corporation. The income from a sale of rights is, on the other 
hand, not only tax free but also less visible to outsiders. 

2. Methods of corporate equity financing. Since the amount of the Grund- 
kapital must be stated in the articles of association (§ 16 par. 2 No. 3 Akt. 
G. and §3 par. 1 No. 3 GmbH G.), any increase thereof requires a share- 
holders’ resolution amending the articles accordingly. The resolution must 
be approved by at least 75% of the shares represented at the meeting. In case 
of an AG, the articles of association may provide for a simple majority vote 
(§ 149 Akt. G., §53 and 55 GmbH G.). 

Management has generally no power to increase the capital of its corpora- 
tion. An exception in favor of the Vorstand of an AG exists in the so-called 
“genehmigtes Kapital” (authorized capital) : 

The shareholders meeting, by majority vote of at least 7574, may empower 
the Vorstand to issue new shares up to 50% of the existing Grundkapital. 
Under such authorization Vorstand and Aufsichtsrat may determine the 
issuing price of the shares and the time of issuance, as long as they do not 
issue the shares below par value. This authorization may not be given for a 
longer period than 5 years (§169 Akt. G.). As the name indicates the 
“genehmigtes Kapital” (authorized capital) has been, by and large, copied 
from the Anglo-American law. There is, however, one basic difference be 
tween German and Anglo-American law in this respect, which must not be 
disregarded: under German law “authorized capital” is but a means for 
increasing capital while in Anglo-American law the authorized capital is the 
legal basis for raising corporate capital to establish the corporation. 

Another financing instrument which may ultimately lead to a capital in- 
crease is the issuance of convertible bonds. The issuance requires share- 
holders’ approval of at least 75% of the shares represented at the meeting. 
Furthermore, it must be authorized by the minister of economics of the 
German state in which the company has its domicile (§ 174 and § 159 et seq. 
Akt. G.).°° GmbHs may not issue convertible bonds. In practice, the new 
shares and convertible bonds are sold, in toto, to a syndicate of banks on 
condition that the shares and bonds are ratably offered to the shareholders 
of the corporation. Very often the corporate management reserves the right 

to supervise the placement of those shares which have not been bought up 
by the shareholders. 

3. Limitations on the shareholders’ pre-emptive right. The pre-emptive 
right exists only in connection with a capital increase. Thus it does not apply 


®5 Baumbach-Hueck, Akt. G. § 174 comment | B and §7 comment 2 B. 
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to a sale of treasury shares which had been issued and re-acquired by the 
corporation. The shareholders are, however, entitled to equal treatment, i.e., 
the corporation may not unreasonably discriminate among them, when 
placing the shares.”* 

The shareholders meeting of an AG may, by majority vote of 75%, 
exclude the pre-emptive right as to one single allotment of new shares 
(however not generally for all future capital increases (§ 153 par. 3 Akt. G.). 
Such resolution may nevertheless be struck down in an action by dissenting 
shareholders when it unfairly works to their disadvantage. In order to be 
“fair” the resolution must serve a valid corporate purpose and not impose 
more injury on the shareholders affected thereby than is necessary to achieve 
the desired end. 

A valid corporate purpose exists, for example, when the shares are issued 
for property which can not be acquired otherwise.® It is not entirely clear 
today whether the desire of the controlling group to maintain or fortify their 
position is in itself sufficient justification for excluding the pre-emptive right. 
The Reichsgericht has answered this question in the affirmative,®* but the 
textwriters, more and more, favor the opposite view.®° 

Whenever the pre-emptive right is excluded the shares must not be sold 
below their real value, in order to prevent a dilution of the shareholders’ in- 
vestment.’® Deviations from this rule are permitted only if necessary for 
serving the best interest of the corporation. This may, for example, be the 
case when an attempted raid threatens to ruin the corporation, and the 
management group has not sufficient funds to buy a sufficient number of 
shares at a full price.’* A more common exception are the so-called “employee 
shares”: corporations may offer shares to their rank and file employees for 
a discount as a kind of additional compensation, because share issues of this 
kind tend to make the employees more interested in the affairs of their em- 
ployer (and thereby improve work and decrease fluctuation.) ** 

The above-mentioned rules generally apply not only to shareholders of 
AGs or GmbHs; they also bind the members of the Vorstand and Aufsichts- 
rat of an AG whenever they issue shares under the general license of an 
“authorized capital.”** 


66 


v. Godin-Wilhelmi, § 65 comment 7. 

87 v. Godin-Wilhelmi, § 153 comment 6; Baumbach-Hueck Akt. G. § 153 comment 
4 A; Heinichen in GroBkommentar zum Aktiengesctz (Ist ed. 1939) § 153 comment 3. 

®8RGZ 113, 188; RGZ 68, 235. 

6° Baumbach Hueck Akt. G. § 153 comment 5; Mestmiicker op. cit. fn. 60. p. 149. 

7° Rasch, Deutsches Konzernrecht (2nd ed, 1955) 127; see also RGZ 132, 149; RGZ 
112, 14; RGZ 107, 72. 

1 BGHZ, Die AG 1960, 329. 

*?Janberg, “Einige Betrachtungen zur Belegschaftsaktie,’ Die AG 1960, 175. See also 
decision of the Bundesverfassungsgericht (constitutional court) of May 17th, 1961, Die 
AG 1961, 178: The so-called Privatisierungsgesetz empowered the Federal Government 
to sell 60% of its holdings in the Volkswagen AG to the public on terms which con- 
siderably preferred Volkswagen employees to other subscribers. The court upheld the 
constitutionality of the law against the contention that these preferences denied other 
subscribers the equal protection of the law. 

S BGHZ 21, 354. 
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D. Shareholders’ right to dispose of their shares: 


1. Methods of transferring shares. The AG law recognizes registered shares 
and bearer shares; most AG shares are bearer shares. Shares which are not 
fully paid must be registered (§ 10 Akt. G.). Registered shares may be trans- 
ferred by endorsement (§ 61 Akt. G.) or written assignment, together with 
the delivery of the certificate."* The transferee is entitled to have the shares 
registered in his name in the corporate books (§ 62 Akt. G.). The validity of 
the transfer, however, does not depend on registration. Bearer shares are 
transferred by delivery. If they are in custody of a bank, which is generally 
the case, the transfer is effected by an assignment of the claim against the 
bank. No form is required. The same rule applies to registered shares which 
are endorsed in blank. 

GmbH shares can be transferred only by reason of a written contract 
which must, in addition, be certified by a court or a public notary (§ 15 par. 
3 GmbH G.). This rule makes a GmbH share in effect non-negotiable: only 
the true owner can confer a good title; there is no protection for bona fide 
purchasers.”® 

2. Restrictive clauses in the articles of association. The transferability of 
bearer shares can not be restricted in the articles of association. With regard 
to registered shares such restrictions are possible and may very well go 
beyond the scope permitted by American law. Thus the articles of association 
may make the transfer dependent on the consent of the Vorstand and/or 
Aufsichtsrat of the company and leave it completely to their discretion 
whether or not the transfer should be approved (§ 61 par. 3 Akt. G., § 15 
par. 5 GmbH G.). Clauses prohibiting transfers absolutely, however, are 
invalid. 

The authorities are about evenly divided as to whether restrictive clauses 
can be adopted by amendment of the articles of association, without the con- 
sent of all the shareholders affected thereby. An old decision by the Reichs- 
gericht answers this question in the negative.’® This decision, however, has 
not been followed by some of the leading commentators‘ and has been dis- 
regarded by at least one lower court."® 

E. Involuntary loss of corporate membership: 

1. Failure to pay for the subscription price when due. It has been pointed 
out above that at least 25% of the subscription price must have been paid in 
when the corporation is registered. Calls for the payment of additional in- 
stalments are made in case of an AG by the Vorstand,” in case of a GmbH 
by the shareholders meeting (§ 46 No. 2 GmbH G.). Shareholders who fail 
to pay their assignment forfeit their membership rights (§58 Akt. G., § 21 
GmbH G.). 


74 Baumbach-Hueck Akt. G. § 61, comments 2 C and 2 D. 

75 Hachenburg, § 15 comment 70. 

76 RGZ 68, 211; accord v. Godin-Wilhelmi, §61 comment 10; Fischer in GroSkom- 
mentar zum Aktiengesetz (2d ed. 1961) § 61 comment 11. 

77 Baumbach-Hueck Akt. G. §61 comment 4 A; Baumbach-Hueck GmbH G., § 15 
comment 5 A; Hachenburg § 15 comment 50. 

78 Landesgericht Kiel, Schleswig-Holsteinischer Anzeiger 1949, 167, partly published 
in Monatsschrift fiir deutsches Recht 1949, 697. 

79 Baumbach-Hueck, Akt. G. §57 comment 2. 
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It must be noted that about the only defenses available to shareholders in 
an action for the subscription prices are insanity or minority. In order to 
protect corporate creditors, the courts generally exclude the application of the 
ordinary rules relating to rescission of contracts. Shareholders thus will not be 
heard when they contend that their subscription has been induced by fraud, 
duress, or some other kind of improper dealing.*° 

2. Reduction of capital. Corporations may reduce their capital by the fol- 
lowing methods: 


(a )Reduction of the par value of their shares (§ 175 par. 4 No. 1 Akt. 
G.)£* This method is often unavailable to corporations because the par 
value of a share may not be decreased below its legal limit of DM 100,— 
in case of an AG, and DM 500,—in case of a GmbH. 

(b) Whenever a reduction of par values is impossible, the corporation 
may combine several of its old shares in one new share with a par 
value below the aggregate par values of the constituent old shares 
(§ 175 par. 4 No. 2 Akt. G.).°? Under this procedure, which is called 
“Zusammenlegung von Aktien” (combination of shares), an AG e.g., 
may reduce its capital by 4 by combining 3 shares with the par value of 
DM 100,—to one share with the par value of DM 200,—. Shareholders 
who have not sufficient shares for participating in such a combination 
must either buy additional shares in the market or suffer losses of mem- 
bership rights. If they choose the second alternative they are entitled to 
pro rata compensation out of the proceeds of the sale of the new shares. 
In the above illustration, shareholders holding one or two old shares 
would thus be entitled to 4 or %, respectively, of the proceeds of one new 
share which the company has issued to other parties. 

(c) Retirement of shares: corporations may retire shares with the 
consent of the shareholders affected if this is expressly permitted by the 
articles of association. Such clauses, however, must have been adopted 
before the shareholders whose shares are to be retired had purchased 
their shares (§ 192 par. 1 Akt. G., § 34 par. 2 GmbH G.) In this respect, 
the German rule is stricter than the rule prevailing in many American 
states under which non-redeemable shares may be made redeemable by 
majority vote.** If the articles of association do not set a price for the 
retired shares the shareholders concerned are entitled to compensation 
for the full value of their investment. 


2. Forced sales. The basic distinction between a capital reduction and a 
forced sale is the motive behind the transaction: in the first instance, the 
corporation is not interested in the persons of the shareholders to be affected, 
in the second case it wants to get rid of one or several particular shareholders. 


8° Baumbach-Hueck Akt. G., Ubersicht vor §16 comment 1; Baumbach-Hueck 
GmbH G., Ubersicht vor § 1 comment 1; RGZ 123, 102, partly published in Schlesinger, 
Comparative Law (2d ed. 1960) 301 et seq. 

5! For GmbHs see Baumbach-Hueck GmbH G., § 58 comment 1 C. 

S2 For GmbHs see Baumbach-Hueck GmbH G., §58 comment IC and §15 com- 
ment 2, 
a See Buxbaum, “Preferred Stock, Law and Draftsmanship,” (1952) Cal. L. R. 
* TL. ’ 303, 
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An AG has no power to exclude undesirable shareholders by a forced sale of 
their interest. The shareholders affected by a compulsory retirement of shares 
in the course of a capital reduction must be selected by lot or some other ob- 
jective method.** Provisions in the articles of association of an AG making 
the happening of certain events in the person of shareholders (like death or 
loss of membership in a professional association) the causes for compulsory 
retirement have been regularly struck down by the courts.* 

The GmbH law is more liberal in this respect and permits retirement 
clauses of this kind as long as the events specified therein are reasonably 
related to the corporate business.*® Minority shareholders may be expelled 
for cause even in the absence of a retirement clause in the articles of associa- 
tion. Such remedy is available in exceptional circumstances only: expulsion 
is justified if the events occurring with regard to the person or property of the 
shareholder concerned are of such nature that a continued association with 
him has become, in all fairness, intolerable for the company and its other 
shareholders. However, it is not necessary that the shareholder concerned be 
personally at fault.*? 

The validity of such expulsion is dependent on the ability of the corpora- 
tion to pay the shareholders expelled the full value of their investment. 
Clauses permitting expulsion for less than that are probably not enforceable. 
At any rate, they are void if they tend to prejudice the rights of the creditors 
of the expelled shareholders.* 

Procedures permitted by the so-called Umwandlungsgesetz, a statute 
permitting corporations to change their legal form without going through 
the process of a formal liquidation), dated Nov. 12, 1956 (Bundesgesetzblatt 
vol. I page 844)*° are technically not forced sales but achieve, by and large, 
the same end. 

A shareholder of an AG or a GmbH owning 75% or more of the corporate 
capital may use his voting power to compel a transfer of all the corporate 
assets and liabilities to himself. The procedure is very easy because the 
transfer becomes effective upon registration in the commercial register, at 
which time the corporation is automatically dissolved. Minority shareholders 
are left to a claim for a reasonable value of their shares; if the parties cannot 
agree, the amount of compensation is to be determined in an ordinary law 
suit or, upon application of shareholders representing 5% or more of the 
corporate capital, by a special tribunal of appraisers. 

The constitutionality of this procedure is still in doubt. It has been ap- 
proved by two appellate courts”* but denied by several legal writers and one 


84 Baumbach-Hueck Akt. G. § 192 comment 1 A. 

85 RGZ 44, 77; Kammergericht, Juristische Wochenschrift 1930, 2713; Oberlandes- 
gericht Karlsruhe, Jahrbuch der freiwilligen Gerichtsbarkeit 1, 216. 

86 Baumbach-Hueck GmbH G. § 34 comment 2 A. 

87 BGHZ 9, 157; RGZ 169, 330; Oberlandesgericht Frankfurt, Neue Juristische 
Wochenschrift 1948, 429; Baumbach-Hueck GmbH G., Einfiihrung vor § 34 comment 2. 

88 BGHZ 9, 157. 

89 BGHZ, Neue Juristische Wochenschrift 1960, 1053, involving a clause which per- 
mitted the compulsory retirement, for an inadequate compensation, of the interest of 
shareholders against whom attachment or bankruptcy proceedings had been started. 

90 Published and annotated by Baumbach-Hueck Akt. G. on pages 604 et seq. 

91 Oberlandesgericht Diisseldorf, Die AG 1960, 161, and comment thereto by von 
Falkenhausen in Die AG 1960, 226; Oberlandesgericht Hamburg Die AG 1960, 44. 
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lower court on the ground that it deprives the expelled shareholders of 
property without due process of law, and, furthermore, denies them the 
equal protection of the law. In the opinions of the authors, these objections 
are unfounded.” The issue is at present before the German constitutional 
court where it may very well be pending for some time to come. 

F. Organic changes. Organic changes in a corporation like a dissolution, 
a merger, a transfer of the corporate assets, or a change in the legal form 
require a shareholders’ resolution approved by at least 75% of the shares 
represented at the meeting. Dissenting shareholders have no right of ap- 
praisal. In case the legal form of a corporation has been changed (e.g., from 
AG to GmbH or vice versa) dissenting shareholders may decline to accept 
the new shares and ask the corporation to have them auctioned off on their 
behalf (§§ 268, 277 Akt. G.). This does not involve any claim against the 
company for compensation but only for the proceeds of the sale, which, in 
turn, depend entirely on the law of demand and supply. 

Transactions, which, like a merger or a sale of all the corporate assets and 
liabilities, require a valuation of the corporate property, can be set aside at 
the action of a dissenting shareholder if the value which the corporation is 
to receive for its property is grossly inadequate.** In case of a merger of an 
AG, the responsible corporate officers, furthermore, are personally liable to 
the shareholders for damages caused by an undervaluation, unless they can 
prove good faith and proper care (§ 243 Akt. G.). 


IV. SuHarEHoupers’ REMEDIES TO ENForcE THEIR RIGHTS 


A. The duty of a corporation to publish financial statements and minimum 
requirements of disclosure. AGs are required to publish their annual balance 
sheet and profit and loss statement in the “Bundesanzeiger,” the paper for 
official publications (§§ 143 par. 2, 18 Akt. G.). The articles of association 
may provide (and usually do) for the publication in additional newspapers 
(§§ 16 par. 3 No. 6, 18 Akt. G.). The financial statements must be open for 
inspection in the office of the corporation during the two weeks preceding 
the annual shareholders meeting and every shareholder may demand a 
copy (§ 125 par. 6 Akt. G.). As a matter of practice, the company supplies 
the banks in which its shares are likely to be deposited with a number of 
copies for distribution among the shareholders. Financial statements must be 
certified by a chartered public accountant (§ 135 Akt. G.). 

Shareholders studying the financial statements may be fairly sure that net 
worth and earnings of their company are not below the reported figures. 
Since understatements of assets and overstatements of liabilities are both legal 
and common the real figures, however, are largely a matter of guessing.” 
Several ingenious people have devised complicated formulae for determining 
net earnings (which is the really important item for judging the performance 


*° The problem is discussed by von Falkenhausen in his article “Verfassungsrechtliche 
Grenzen der Mehrheitsherrschaft im Aktienrecht,” Die AG 1961, 122, 163, on pages 168 
et seq. 

*8 RGZ 107, 204. 

** Most German corporations thus have two different sets of financial statements: one 
for the shareholders and one for the tax-collector. 
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of a corporation). However, the results of such arithmetic exercise may still 
be far from accurate. 

GmbHs need not publish financial statements unless they are engaged in 
the banking business.°* Since the figures in the financial statements are to be 
determined by the shareholders meeting, shareholders, obviously, have a 
right to see them. 

B. Shareholders’ right to information and inspection. Shareholders at- 
tending AG or GmbH meetings are entitled to ask questions and, receive 
answers thereto, with regard to all corporate affairs which are reasonably 
related to the issues on the agenda of the meeting. Only the AG law men- 
tions this right expressly (§ 112 Akt. G.). However, the authorities agree 
that it exists in favor of GmbH shareholders as well.°* The corporate officers 
may refuse to answer a question whenever a truthful answer would be 
contrary to the best interests of the company or of the general public (§ 112 
par. 3 Akt. G.). Recent court decisions tend to interpret this exception 
narrowly.” 

A general right of shareholders to inspect the books and records of their 
corporation is not recognized in Germany. AG shareholders suspecting mis- 
management may ask the shareholders meeting for the appointment of 
special auditors (Sonderpriifer) in order to make an investigation. If the 
shareholders’ meeting denies the request, sharcholders representing 10° 
or more of the corporate capital may repeat their request before a competent 
court. However, the petition will be granted only when the petitioners can 
show that the acts of mismanagement complained of involve grave violations 
of fiduciary duties or are contrary to law or the provisions of the articles of 
association (§ 118 Akt. G.). 

The auditors have to make a written report on the result of their investiga- 
tion. The report must be filed with the competent registration court (§ 121 
Akt. G.) where it can be studied by any interested person.”* 

A GmbH shareholder may inspect the books and records of his company, 
either in person or through a representative, whenever he can show good 
cause for his request. In practice the shareholder must prove to the satisfac- 
tion of the court that he needs the inspection in order diligently to exercise 
his membership rights.”° 


5 See Steefel, “Doing business in Germany, The GmbH,” Taxes, 1955, 759, 763. 

°6 Baumbach-Hueck GmbH G. § 45 comment 2 F; Hachenburg § 45 comment 56. 

® See BGHZ, Die AG 1960, 195; Oberlandesgericht Hamm, Die AG 1960, 198; 
Wolany, “Zu den Grundlagen und Grenzen des Auskunftsrechts der Aktionare,” Die 
AG 1959, Sonderbeilage zu Heft 12. 

Two kinds of questions which are specially popular with inquiring shareholders, how- 
ever, will probably remain unanswered for some time to come: questions relating to the 
salaries of individual corporate officers (the law merely requires the publication in the 
annual report of the total amount of compensation paid to present and former members 
of the Vorstand as salaries and pensions during the fiscal year concerned, § 128 par. 2 
No. 7 Akt. G.) and questions relating to the so-called “true earnings,” i.e., the earnings 
on which the corporation has paid taxes. 
ont Gleichenstein, “Die Sonderpriifung im Aktienrecht,” Der Betriebsberater 

461. 

°° BGHZ 14, 53; RGZ Deutsches Recht 1942, 279; Oberlandesgericht Hamm, Neue 

Juristische Wochenschrift 1949, 790. 
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AG and GmbH shareholders have no right to inspect the plant or other 


physical assets of their corporation.*”° 


C. Shareholders’ rights of action: 

1. Actions to annul a shareholder’s resolution (Anfechtungsklage). This 
action lies against resolutions which either violate the law or the articles of 
association or tend one-sidedly to serve the interest of some shareholders only, 
at the expense of the other shareholders and the corporate group as a whole 
(§ 197 Akt. G. which analogously applies to GmbHs).*"* Such action can be 
brought by any shareholder without regard to the size of his interest. As a 
matter of fact, only shareholders of large means can afford this remedy, be- 
cause the financial risks involved are very high: according to a fundamental 
principle of German civil practice, the loser in a civil suit must bear all the 
costs connected therewith, including the attorneys’ fees of his opponent. 
Since court costs and attorneys’ fees in such shareholders’ actions are ex- 
tremely high, shareholders usually think twice before starting one unless they 
have either a very good case or a great personal fortune. 

2. Shareholders’ right in connection with the enforcement of corporate 
claims against managers or other shareholders.’** A derivative action in the 
American sense is unknown in German law. Shareholders have no right of 
action to enforce corporate claims against officers, directors, or other share- 
holders. The enforcement of such claims is within the competence of the 
shareholders meeting only. This body decides, by majority vote, whether 
claims of this kind are to be pressed or not (§ 122 Akt. G., § 46 No. 8 GmbH 
G.). Persons against whom the proposed action is directed may, however, not 
vote their shares (§ 114, par. 5 Akt. G., § 47 par. 4 GmbH G.). In case of a 
GmbH a negative decision of the sharcholders meeting is final.*°* AG share- 
holders representing 10% of the corporate capital or more, however, may 
compel the corporation to bring the action even though the shareholders’ 
meeting has decided against it. The necessary minority is reduced to 5% 
when the facts giving rise to the cause of action had been discovered in the 
course of a “Sonderpriifung’”’ (special investigation—which has been dis- 
cussed supra). 

Upon the application of the minority, the court may appoint special 
guardians for the corporation to bring the action, (§ 122, par. 2 Akt. G.). In 
general the minority shareholders have no power to supervise or remove 
the guardians. This is a prerogative of the court which appointed them.'*' 
The guardians, however, may not settle or discontinue the action without 
the consent of the minority (§ 124 Akt. G.). 

As long as a corporate claim for mismanagement against officers and 


19 LG. Kassel, Die AG 1961, 239. 

See, for example, Baumbach-Hucck, GmbH G., Anhang zu §47. This right 
cannot be abrogated by an arbitration clause in the articles of association, BGHZ, Der 
Betrieb 1951, 700. 

‘©? For a general discussion of this problem in English sce, Koessler, “The Stock- 
holders Suit, a Comparative View,” 46 Col. L. R. (1946) 238, 251 et seq. 

'’ Hachenburg, § 46 comment 52. 

£y, Godin-Wilhelmi, § 122 comment 8. The guardians are entitled to access to all 


the corporate records which they deem necessary for successfully prosecuting their action. 
RGZ 83, 248. 
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directors is not satisfied, the shareholders have a remedy which is usually 
unavailable in the United States: they may individually bring action against 
the responsible officers in order to recover for the damages which they have 
suffered individually, i.e, the depreciation in value of their shares. The 
action is based on general principles of tort law and therefore does not require 
that the plaintiff be still a shareholder of the corporation when he starts it, 
The practical importance of this remedy is not great because the plaintiff must 
prove that the defendants’ acts were contrary to good morals and were com- 


mitted with intent to injure the shareholders (§ 826 BGB).** 


V. Proposep REForRMs IN THE AG Law 


Any article on shareholders’ rights in German corporations would, at the 
present time, be incomplete without at least a short reference to the 
Regierungsentwurf eines Aktiengesetzes, of 1960, ie. a draft of a newly 
revised AG law which has been prepared by the Federal Ministry of Justice 
and is now under consideration by the Bundestag (Federal House of Repre- 
sentatives). The expressed purpose of this bill is to give shareholders a 
stronger position against corporate management than they now have under 
the present law. The most important of the proposed changes can be sum- 
marized as follows: 

The discretion of the corporate management to manipulate the profit 
account (and thereby the dividend policy of the corporation) will be re- 
stricted. Under the provision of the draft, Vorstand and Aufsichtsrat lose 
their power to create open reserves out of earnings. They may still create 
hidden reserves but in smaller amounts than now permitted.’”® The slice of 
corporate earnings at the disposition of the shareholders’ meeting will thus 
be increased. Contrary to the present law, the shareholders’ meeting will no 
longer be bound to distribute all these funds as dividends but may credit all 
or part of them to reserves. This determination may in turn be upset in an 
action brought by shareholders representing at least 5% of the corporate 
capital or shares with an aggregate par value of at least DM 1.000.000, 
if the dividend declared is less than 4% of the Grundkapital, provided that 
there are sufficient earnings available and that their retention is not justified 
by even conservative standards of business management. 

The bill generally attempts to make shareholders’ remedies more attractive 
by making them less expensive. Furthermore, it cuts down the minority 
representation required to compel a special investigation and/or the enforce- 
ment of corporate claims. Finally, the bill introduces the appraisal remedy 
into German law. This remedy will be available to dissenting shareholders 
whenever the corporation concludes an “Organschaftsvertrag” (i... a con- 
tract shifting its earnings to other parties) or changes its legal form from AG 
to GmbH. 

It is doubtful whether these propositions will be adopted unchanged. Even 


105 RGZ 115, 289; RGZ 157, 213; v. Godin-Wilhelmi § 84 comments I and 5. 

106 See Kronstein and Claussen, Publizitat und Gewinnverteilung im neuen Aktien- 
recht (Frankfurt 1960), 98 et seq. 
107 Kronstein and Claussen, op. cit., 134 et seq. 
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if they are, their effect on actual corporate practice must not be overestimated. 
For instance, the provisions of the bill regarding the valuation of corporate 
assets and liabilities will still permit corporations to conceal their true earn- 
ings (and thereby prevent an accurate determination of their earning 
power). Also the new right of the shareholders meeting to dispose of a sub- 
stantial part of the corporate earnings will generally not result in substan- 
tially higher dividends. The managements of various large German corpora- 
tions have for some time voluntarily submitted their financial statements 
to the shareholders’ meeting for approval and never have had any difficulty 
in getting this approval by large majorities. The average shareholder, for 
lack of sufficient experience in the field of corporate finance, usually has little 
choice but to follow the recommendations of his management. Furthermore, 
there does not seem to be a real need for dividend increases. According to 
statistical data collected by a government agency, the average German AG 
distributes, at present, about 50% of its taxable earnings as dividends to its 
shareholders'*’—a ratio which can be considered as fair, even by American 
standards. 
BERNHARD V, FALKENHAUSENT 


ERNST C. STEEFEL* 


+ Member of the German Bar, Essen; LL.B., Cornell University. 
* Member of the New York Bar; Member of the German Bar. 


THE ABOUT TURN: SOVIET LAW OF INHERITANCE 


The provisions relating to inheritance in the recent Draft of Civil Law 
Principles for the U.S.S.R. immediately create the impression that Soviet 
succession laws parallel those of Western countries. Article 94 of the Princi- 
ples states inheritance to be “permitted by law and by will.” Article 95 
recognizes the general proposition that the testator may choose anyone he 
wishes as his beneficiary. Propositions of this nature are basic to our thinking 
about succession. An examination of the manner in which inheritance has 
been treated by the communist governments of Russia since 1917, however, 
indicates that they have been by no means automatically accepted in the 
Soviet context. 


I. Tue ‘ABOLITION’ 


Marx and Engels were quite clear that there was no place for inheritance 
in a communist system of government.’ Its retention would be inconsistent 
with the ordained abolition of unearned income. It would be unnecessary 
since workers would receive compensation according to their labor, and 
those unable to work would be provided for by social insurance. In a system 
in which private property was extinct it would be redundant. Its historical 
function—assisting capitalists to retain power in capitalist society—would 
be, to say the least, outmoded. 


*Marx and Engels, The Communist Manifesto, (International Publisher’s Edition, 
New York, 1948) p. 30: “In the most advanced countries the following will be pretty 
generally applicable. . . .3. Abolition of all right of inheritance.” 
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In accordance with the Marxian view, the Soviet Regime, within four 
months of its coming into existence,” published a decree purporting to 
perform the abrogation. “Inheritance, testate and intestate, is abolished. 
Upon the death of the owner his property (movable and immovable) be- 
comes the property of the R.S.F.S.R.” (Article I).* Despite the categorical 
language of the first article of the decree, however, all forms of inheritance 
were not completely repudiated. The decree itself provided for the ad- 
ministration and use of an estate not exceeding 10,000 rubles to pass to 
the close relatives of the decedent who had lived with him, and, ‘until a 
decree of social insurance is issued’ they were permitted to receive from 
the estate such amount as they required for their support.* By way of 
‘interpretation’ of the limitation, the Commissariat for Justice directed the 
following year that the 10,000 ruble maximum be removed in the case of 
estates left by peasants.° 

Quite apart from the limitations contained on the face of the decree, it 
would appear that the stated abolition of inheritance was never given any 
practical application at all.? Mr. A. Goykhbarg, who was practising law 
in Russia in the early days of the Regime, was not able to recall one instance 
of an estate being transferred to the R.S.F.S.R. under it. He also drew 
attention to the fact that the Soviet Budget for this period contained no 
reference to income derived from this source.‘ Furthermore, it is clear that 
the newborn government simply did not have the machinery with which 
to regulate all Russian estates.* This lack of adequate machinery probably 
at least partly explains the favor of lenient treatment accorded the peasants 
under the decree of the Commissariat of Justice, since their estates would 
have been the hardest of all to administer and they were well served by 
the peasant customary law of succession. 

The form of abolition was maintained, however, and soviet jurists in- 
sisted that the abrogation was complete. The exceptions were no more than 
matters of social welfare. Thus an official ‘Explanation’ of the original 
decree, issued on December 3st, 1918, stated the limitations to be of a 
‘temporary character’ only, and foreshadowed their abolition upon the 
construction of a social security system. The exceptions were said to be 
merely one of the forms of social aid.’ Similarly, Professor Serebrovsky 
maintained that the exceptions drawn in favor of the smaller estates and 


2 The decree was promulgated on April 27, 1918. 

2 R.S.F.S.R. Laws 1917-1918, text 456. 

4 [bid. (article 9); see also Hazard, Law and Social Change in the U.S.S.R., London, 
1953, p. 29. 

5 This decree was promulgated on May Ist, 1919, Gsovski, Soviet Civil Law, Ann 
Arbor, 1948, p. 624, regards the decree as a “tacit recognition of the peasant customary 
law of succession.” See also Gsovski and Grzybowski, Government, Law and Courts 
in the Soviet Union and Eastern Europe, London, 1959, p. 1164 (vol. 2). 

6M. I. Graufman, “Family and Inheritance Law,” 2 The Law of Soviet Russia 
(Prague, 1925), p. 136. 

7See A. Goykhbarg, The Economic Law, Moscow, 1923, quoted by S. Soloveitchik, 
15 Kan. City Law Rev., p. 92. 

8 A.B. Holman, “The Law of Succession in Soviet Jurisprudence since 1922,” (1934) 
20 Iowa Law Rev., p. 389. 

*R.S.F.S.R. Statute of December 31st, 1918 (No. 100 of 1918), sec. 1030. 
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close relatives of the decedent had “nothing in common with succession; 
they are based on motives of a special kind, viz., the desire to give security 
to disabled persons who are the decedent’s next of kin, provided they have 
had some connection, economic or as workers, with his property.”° It is 
interesting to note that, prior to the succession reform of 1945, Professor 
Serebrovsky was among the Russian lawyers holding that inheritance had 
never been abolished, at least in the case of estates of less than 10,000 rubles. 


II. REcoGNITION AND REsTORATION 


The first official recognition of inheritance rights came in 1922 with the 
‘New Economic Policy’ and one of its principal manifestations, the 1922 
Civil Code. Within a narrowly defined area, inheritance was made possible 
whether the beneficiaries were in a state of necessity or not. The limitations 
were two-fold. First, the maximum permissible amount of the estate re- 
mained at 10,000 rubles.** Secondly, even within the stated ‘value area’ there 
was severe restriction of the class of persons entitled to take. The limitation 
placed upon the size of the estate meant, once again, that (at least in 
theory) estates greater in value than 10,000 rubles would ultimately become 
the property of the State. Until the transfer the estate would be held by 
those who would otherwise take and the government as joint tenants; when 
convenient the joint ownership would be dissolved and the transfer made 
in accordance with the detailed procedure laid down in the Code.” Certain 
forms of property were not to be subject to the 10,000 rubles limitation. 
These included rights arising from contracts with the government and 
insurance premiums.'* Notwithstanding these exceptions, the restriction 
placed upon the value of the estate met with ‘practical difficulties,"* and a 
change in policy was soon made. In 1926 the Soviet Government resolved 
“to aid the possibility of the continued existence of commercial and in- 
dustrial enterprises after the decease of their owners and to establish more 
attractive conditions for the creation and influx into the country of material 
and resources.”"* Accordingly the 10,000 rubles limitation was abolished by 
the decree of February 15th, 1926. It was replaced, however, by a gigantic 
increase in the inheritance tax which, though introduced in 1922, had until 
this time been insignificant. For estates of more than 1000 rubles the tax 
was placed on a progressive scale and could rise as high as 90 per cent. For 
estates valued at less than 1000 rubles there was no tax. The inheritance tax 
itself was abolished in 1943, and it has never been reinstituted. The only 
direct fee levied upon inheritance now is the fee on the issuance of the 


1° Serebrovsky, Inheritance Law: A Commentary to Sections 416-435 of the R.S.F.S.R. 
Civil Code (in Russian, 1925), p. 5, and Serebrovsky History and Development of 
the Soviet Inheritance Law’ (in Russian, 1945), pp. 160 ff. (both quoted in Gsovski, 
op. cit., p. 625). 

111922 Civil Code of the R.S.F.S.R., Article 416. 

*? Gsovski and Grzybowski, op. cit., p. 1166. 

8 The exception regarding insurance premiums was introduced by an amendment of 
June Ist, 1925, 
4 Gsovski, op. cit., p. 628. 
 R.S.F.S.R. Laws, 1926, text 73, Preamble. 
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inheritance certificate. This charge, which again is determined progressively, 
rises to 10 per cent of the value of the bequest. , 

The second limitation in the 1922 Code was in respect of the class of 
persons entitled to inherit. Having introduced both testate and intestate 
succession, the Code limited the devolution of the estate in both instances 
to specified persons, the category of eligible heirs being the same for both 
means of devolution. The first capable group was the direct descendants 
of the decedent. This group was stated as extensively as possible. Grand- 
children and great-grandchildren were in the same position as children: 
adopted children shared equally with natural children; and legitimate and 
illegitimate children shared equally. The second group comprised destitute 
relatives or strangers who were in fact dependent upon the decedent for 
a year before his death. Finally, the surviving spouse was also eligible. 
Neither collateral heirs*® nor parents could take, however, unless they were 
destitute and thereby fell within the second class. In the case of intestacy, 
the estate was to be divided equally between all those falling into the 
eligible groups. A testator, while he was confined in his choice to the same 
persons, could alter the shares which would be allotted by law. Provided 
he confined his attentions to those persons falling within the eligible classes, 
he could give and exclude as he wished. If he were to deprive someone of 
his share without disposing of it to someone else, that share was to revert 
to the State. In 1928 the right of the testator to exclude a taker was limited 
by an addition to the Code by virtue of which the children of the testator 
who were less than eighteen years of age at the time of the death were 
given immunity from the possibility of the deprivation of their shares. 

Until the reform of 1945, only one change was made which related solely 
to the group of beneficiaries entitled to take. This change, which was 
enacted by decree in 1928, added the Party, the State and professional and 
public organizations to those to whom the testator was already free to 
distribute his property. During the same period, however, there were two 
important extensions which, while affecting the question of the entitlement 
of beneficiaries, were even broader in scope. These extensions were achieved 
by means of declaring certain types of property to be not part of the estate. 
Placed within this designation in 1930 were stocks and bonds, certain kinds 
of government loans and insurance premiums. The second extension, in 
1935, included many types of investments in government banks, including 
money deposits. Such property was to descend according to the wishes of 
the owner, and was not to be subject to inheritance tax. It is quite obvious 
that, in any capitalist society, legislation of this nature could be turned to 
such advantage that it would in effect permit the unrestricted devolution of 
vast fortunes. The types of property which these decrees placed ‘outside the 
estate’ would be considered the essence of wealth anywhere but in a com- 
munist system. 

The smart change in attitude of the Soviet Government towards in- 
heritance between 1918 and 1922 parallels the totality of experience of that 
government with respect to property rights during the period. In 1918 it 





16 The exclusion of collateral heirs could have resulted from the ordination to that 
effect in the Communist Manifesto. See Marx and Engels, op. cit. 
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had been thought that ‘private property’ and all rights concomitant thereto 
(such as inheritance) could be abolished as soon as the revolutionary gov- 
ernment had taken control of the country. Accordingly, abolition of the 
private ownership of land had been announced." The major part of urban 
real property was in fact taken over by the local administrations. A monopoly 
on all crops and grain had been declared. The decree of January 23, 1918, 
by which the somewhat radical separation of church and state had been 
effected, confiscated all church properties. In the same period all existing 
stocks and bonds were nullified, banking, foreign trade and insurance 
monopolized, and concerns connected with these activities taken over. 
Finally, in November of 1920 there was a total confiscation and nationaliza- 
tion of industrial establishments with ten or more workers. Among legisla- 
tion of this nature the decree abolishing inheritance appears at once ap- 
propriate and insignificant. 

The drastic legislation of this early period did not bring about the com- 
plete abolition of ‘private property’ in Russia, however. Instead it was 
accompanied by the collapse of the economy and famine. The way out chosen 
in the succeeding years, the years of the ‘New Economic Policy,’ was recog- 
nition and partial restoration of the property rights which had been ‘abol- 
ished. This change was inevitably attended by an increased recognition of 
rights of inheritance. The re-institution of inheritance rights was seen, 
moreover, as a wise political manoevre. The existence of such rights was 
seen as of assistance in developing thrift and an incentive to work. “Doctrine 
once more had to yield to the pressure of external circumstances.””* 

The following twenty years saw no desire to revert to the earlier position. 
Such trends as are observable in the attitude of the government towards 
ownership during the period are in favor of further relaxation.’® In 1945, 
when the law of inheritance received a complete overhaul, the trend was 
still in the direction of liberation. Inheritance was wedded to property rights 
and was, generally speaking, varied and relaxed and extended along with 
them. The Soviet jurists pointed out, however, that as the Soviet treatment 
of property rights would never be the same as their treatment in capitalist 
countries, it could not be expected that the Soviet inheritance law would 
ever be extended so far as to parallel that of western nations. Thus 
Vyshinsky wrote in his Law of the Soviet State (1938) that “The right of 
inheritance in the U.S.S.R. issues out of . . . the social nature of individual 
property (its labor origin and consumer function), and concretely expresses 
the right of individual property. It differs radically from the right of in- 
heritance in conditions where capitalist private property (one of the instru- 
ments for the preservation and strengthening whereof it is) prevails. The 
right of inheriting individual property in the U.S.S.R. is an institution com- 
pletely corresponding to the interests of citizens as testators and heirs. Being 


17 Decree of October 26th, 1917. (R.S.F.S.R. Statutes 1917, No. I, sec. 3). The accom- 
panying Instruction was in these terms: “All land is expropriated without compensa- 
tion, becomes national domain and passes into the use of all working thereon.” See 
Holman, 2?! Iowa Law Rev., 487, 489-91; and Berman, Justice in Russia, Cambridge, 
1950, p. 22. 

18 Holman, 21 Towa Law Rev., p. 498. 

1 Gsovski and Grzybowski, op. cit., p. 1131. 
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one of the incitements to labor, to productive industry of U.S.S.R. citizens, 
it cooperates to strengthen both individual and social property and to elevate 
the level of the welfare both of individual citizens and of the socialist society 
as a whole.”*? The following study of current Soviet inheritance law will 
raise doubt as to whether today it ‘differs radically’ from that existing in 
countries ‘where capitalist private property prevails. 


III. 1945: RELAXATION AND REFORM 


An Edict of the Federal Presidium of March 14th, 1945, reformed and 
codified the law relating to succession. Most of the provisions of this Edict 
are still in force. Although, with the abolition of the inheritance tax in 
1943, a major change had already taken place, the Edict represents further 
relaxations in many significant respects, particularly in the rules establishing 
the group of capable heirs. 


A. Intestate Succession 


The Edict introduced a new system of distribution on intestacy.” It 
established three classes of heirs, and a procedure whereby the second class 
was to take only in the absence of beneficiaries in the first class or on their 
renunciation of their shares, members of the third class sharing only in the 
absence of willing takers in the first and second classes. The first class 
included all the children of the decedent, the spouse, actual dependents (this 
group again comprising both relatives and non-relatives), and parents of 
the deceased incapable of earning. The second class was able-bodied parents, 
and the third, brothers and sisters. The extension in the group of cligible 
heirs thus unfolds itself. Non-dependent parents, brothers and sisters are 
no longer excluded. Furthermore, the possibility of parents coming within 
the ‘actual dependent’ category of heirs is enlarged to the extent that they 
are automatically included if incapable of earning.’ Hazard* mentions a 
case where the latter extension was invoked. The son of a 72-year-old mother 
had died, leaving a child and a spouse. Although it did not appear that the 
mother was actually dependent upon the son at the time of his death, it 
was held that she was entitled to a one-third share of his house along with 
the spouse and child since she was ‘incapable of earning.’ 

The Edict also changed the method of distribution which, under the old 
provisions, was per capita. It will already have been noticed that, whereas 
the old Code permitted all descendants to share equally, the first class 
stated in the 1945 Edict (which is the only class into which descendants of 
the testator may fall) does not include all the descendants of the testator, 
but only his children. This is the first provision of two which together 
effect a change to a per stirpes method of distribution, the second provision 


20 A. Y. Vyshinsky (ed.), The Law of the Soviet State, New York, 1948, (trans. 
from the Russian) p. 198. 

21 Intestate succession is covered in section I of the Edict and section 418 of the 
Civil Code, as amended June 12th, 1945. 

22 Hazard, op. cit., pp. 32-33. The case is Vorabeva v. Postnikova (1948) I Sud. Prak. 
SSSR. 25. 
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being section 418 of the Edict. Section 418 provides that the issue of a child 
of the testator who has predeceased the testator share the entitlement of 
that child. “Should any of the children of the decedent die before the open- 
ing of the succession, his portion of the estate shall devolve upon his children 
(grandchildren of the decedent), and in case the latter have died, it shall 
devolve upon their children (great-grandchildren of the decedent).” This 
section has been held not to operate retrospectively.”® 


B. Testate Succession 


The general widening for intestate succession of the class of competent 
heirs resulted in a corresponding extension of the freedom of the testator 
who desired to plan his distribution. For the testator was at liberty to leave 
his property to any of the persons falling within any of the three classes, 
and in such shares as he desired. Consequently his range of choice was 
extended for the first time to his parents, brothers and sisters. At the same 
time, the removal of grandchildren and great-grandchildren from the eligible 
classes would appear to mean that the testator lost his freedom to choose 
any of his descendants other than his children. The Edict also provided 
(mirroring the provision of 1928) that the testator might not “deprive his 
minor children or other heirs who are unable to earn of the portion which 
would belong to them under intestate succession.”** The class whom the 
testator was unable to exclude was thereby extended from children to heirs 
unable to earn. The Communist Party was no longer specifically mentioned 
as a competent beneficiary of the testator’s generosity, but the Edict provided 
that bequests could be left to ‘governmental agencies and public organiza- 
tions,’ and there appears to be no doubt that the Party would come within 
the latter category.”° 

By a new and important provision, the testator, if there were no persons 
within any of the three classes, could leave his property to any person he 
wished.** This bud of complete freedom of choice of heirs has blossomed 
in the recent Draft Code of Civil Law Principles. 

Another cardinal deviation occurred in the rules governing the right to 
inherit of illegitimate children. It will be recalled that under the earlier 
provisions such children had the same rights as legitimate children. By 1945, 
however, a vast change had occurred in the government’s attitude towards 
family law. The provision of the 1945 Edict which prevented illegitimate 
children from inheriting from their father was in accord with this change.** 
Two principles mitigated the harshness of the new rule. The first was the 
principle of legitimation by subsequent marriage. “Should the mother enter 
into a registered marriage with a person by whom she has previously borne 
a child and who has acknowledged paternity as regards his child, the child 


°3Case of Stepanova, reported in A. Baryshev, Shortcomings in Court Practice in 
Cases Concerned with the Right of Inheritance, (1950) 7 Sots. Zak. 38, 39, and sum- 
marized in Hazard op. cit., p. 32. 
*4 Section 422 of the 1945 Edict. 
*5 Gsovski, op. cit., pp. 634-635; and Gsovski and Grzybowski, op. cit., p. 1169. 
*6 Section 422 of the Edict. 
*7 Gsovski, op. cit., p. 635. 














438 THE AMERICAN JOURNAL OF COMPARATIVE LAW [ Vol. 10 


shall be on a footing in every respect with children born of a registered 
marriage.”** The mandatory wording of this section makes it clear that a 
child legitimated under it would become a competent taker within the first 
class of beneficiaries. The second mitigating provision granted the right of 
succession to any child born illegitimate before July 8th, 1944, whose father 
registered it as his offspring in the Civil Status Record, or who was so 
registered by court. 

Much has been said of the capacity of persons to share in the decedent's 
estate, but nothing has yet been mentioned of the capacity required of a 
testator before he can make a valid will. No legislative provision relating to 
wills has ever made specific reference to this matter, the Edict of 1945 consti- 
tuting no exception. It would appear to have been assumed, therefore, that any 
person with capacity to enter legal transactions generally likewise had the 
capacity to make a will. Persons who do not have capacity to enter legal 
transactions are listed in section 8 of the 1945 Edict. They are persons under 
eighteen years of age, persons of feeble mind and lunatics. Section 31 of 
the Edict which deals with temporary insanity, would also appear to apply 
to the execution of wills. It invalidates all legal transactions made by a 
person “temporarily in a state of mind which precludes his understanding 
of the significance of his acts.” 

Unlike the question of testamentary capacity, there are detailed and spe- 
cific provisions spelling out the formal requirements of a will. Soviet law 
recognizes only registered wills. A testator, if he would have a valid will, 
must sign it and present it to a notarial office for notarial certification.”® Wills 
of illiterates are signed by a third party non-beneficiary on the testa- 
tor’s behalf.*? When the will is presented, the notary examines it to ensure 
that it is in accordance with the testamentary provisions. If it complies, he 
enters it in the official record, this entry serving, if necessary, in place of the 
document itself.** There are two means of revocation. The testator may 
simply file at the notarial office a revocation of the former will without mak- 
ing a new one. Alternatively, if he files a new will, this supersedes the old one, 
except to the extent that it does not dispose of property which was disposed 
of in the prior document. There is obviously a good deal of sense in these 
provisions which must eliminate the disputes which are so likely to arise 
where privately made wills are recognized, and which exclude the possibility 
of a disposition being given no effect because of invalidity. It can well be 
argued that the inhibition thereby created upon the freedom of testation is 
justifiable. 

Wills of Soviet citizens made abroad are recognized if they have been cer- 
tified by a Russian consul or his agent.’® There are no provisions, however, 
dealing with the testamentary disposition by persons who are not Russian 
citizens of property within the U.S.S.R. where the will is executed in a 


28 Section 28 of the 1945 Code of Laws on Marriage. 

*9 Section 425 of the Edict. 

30 The requirement that the person signing the document should not be a taker under 
the will is imposed by the Instruction for Notarial Offices of November 17, 1939, 
section 53, 

31 Gsovski, op. cit., p. 645. 
32 Ibid, 
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foreign country. Peretersky and Krylov take the view that recognition will 
only be given if the foreign will, in accordance with the provisions govern- 
ing domestic wills, is registered in a public office in conformity with the laws 
of the locus state. “Not every will made abroad may be recognized in the 
Soviet Union from the point of view of form. We recognize as a will only 
written documents certified by a governmental institution—a notarial office 
(sections 422 and 425 of the R.S.F.S.R. Civil Code); oral dispositions and 
privately executed documents are not wills under our law. Therefore, a 
will made abroad may be recognized as valid in the Soviet Union as far as 
form is concerned only in the event that it appears to be an incontestable 
document, i.e., is certified by a court or governmental agency in accordance 
with the rules of foreign legislation concerned.”** There is no unanimity of 
Soviet jurists on this point; however, Lunts, for instance, is of the opinion 
that any foreign disposition of property in the U.S.S.R. will be recognized 
if the will complies with the law of the place of execution.** 


C. “Opening of the Succession,” Acceptance, and the Administration of 
Estates 


To be able to take under a will in the Soviet Union, the beneficiary must 
be alive at the time of the ‘opening of the inheritance. This term is used 
continually in the inheritance provisions. What it refers to is the time at 
which a will becomes effective. In the Soviet context this is when the testa- 
tor dies or is declared dead as a result of continued absence pursuant to 
section 12 of the Edict. The term, which corresponds to delatio hereditatis 
in Roman law, is applied equally in the case of intestacy. There is only one 
exception to the rule that beneficiaries must be alive at this stage: children of 
the decedent born after his death are specifically treated as if they were alive 
at the time of the ‘opening of the succession.” 

Assuming that an heir is alive at the time of the decedent’s death, he may 
nevertheless be debarred from his share if he does not comply with the provi- 
sions relating to acceptance of bequests. A distinction must be drawn here 
between those heirs who are present and those who are not present at the 
‘place of the opening of the inheritance.’ Those present at such place will be 
deemed to have accepted the inheritance unless, within three months of the 
date of the opening, they inform the notarial office of their refusal to share 
in the estate.°* Heirs not present at the place of opening must affirmatively 
accept their shares, either in person or by attorney, within six months of the 
opening of the succession.*’ At first sight this gives the impression of being 
a rather harsh provision especially in view of the fact that the Edict does 
not require that the heirs be notified of their inheritance. Notarial offices have 


33 Gsovski, op. cit., p. 646. 

34 Lunts, Problems of the Conflict of Laws with Respect to Inheritance (in Russian), 
1940, p. 148. 

35 See the note to section 418 of the Edict. 

386 Section 429 of the Edict. 

87 Section 430. “Heirs who are absent from the place where the estate is located may 
accept in person or by attorney their shares in the estate within six months of the 
opening of the succession.” 
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been instructed, however, so to advise the absent heirs whose addresses are 
known.** Furthermore, it was held early in the history of the provision that 
it was applicable only where the State had temporarily taken possession of 
the estate on the death of the testator; where other heirs took over under sec- 
tions of the Edict to be mentioned presently, or where unauthorized persons 
entered into possession of the estate, the absent heir could sue for his share 
at any time within the regular limitation period of three years.*® 

The distinction made between those present at and those absent from the 
place of the opening of the inheritance renders it of obvious importance to 
determine what that place is. The Draft Civil Code of 1960 clears up the 
uncertainty which existed on this point. It states that the place of the open- 
ing of the inheritance is “the last permanent residence of the legator, or if 
it is not known, the place where the property is located.”*® The succession 
of a missing person declared dead opens at the place of his last known perma- 
nent residence.** 

Also linked with the ‘opening of the succession’ is the matter of the ad- 
ministration of estates. Soviet law governs administration without recourse 
to the device of the appointment of a personal representative. On the con- 
trary, the Roman law conception of the heir as the universal successor, step- 
ping into the shoes, as it were, of the decedent and acquiring all his liabili- 
ties as well as his assets, clearly pervades the provisions. This applies to both 
testate and intestate succession. In both cases the usual procedure is for the 
heirs to enter into the possession of and administer the testator’s property as 
soon as the succession is opened. It is now quite clear, however, that the heirs 
are liable for the debts of the decedent only to the extent that there is 
money in the estate by which to pay them.** If the heirs cannot be located, 
the State will ‘safeguard’ the estate for a period not exceeding six months.“ 
This protection is carried out through the notarial offices.** 

Six months after the opening of the inheritance certificates are issued to 
the heirs by way of validation of the succession.** Such certificates may only 
be issued prior to this time if all heirs are present at the issuance.** The cer- 
tificates are only issued upon the production of evidence as to the death of 
the testator and the relationship of the beneficiary to the deceased. The fee 
which must be paid for the issuance of the certificate is, as was mentioned 


88 Instruction Concerning Notarial Offices of the R.S.F.S.R. People’s Commissar of 
Justice, November 17, 1939, section 55. 

89 Gsovski, op. cit., pp. 641-642. 

4° Article 97 of the 1960 Draft of the Civil Law Principles (legislative proposals of 
the Committees of the Council of the Union and the Council of Nationalities of the 
U.S.S.R. Supreme Soviet). 

412 Civil Law Textbook (1938), p. 457. 

42 Section 439 of the 1945 Edict. The draft legislation of 1960 restates this principle. 
“An heir who accepts an inheritance answers for the debts of the legator only within 
the limits of the actual value of the inherited property. The State answers on this same 
basis in the case of property that has passed to it by escheat.” (Article 96 of the Draft 
Principles). 

#3 Section 431 of the 1945 Edict. 

#4 Section 432 of the 1945 Edict. 

*5 Section 435 of the 1945 Edict. 

48 Gsovski, op. cit., p. 648. 
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are earlier, the only direct charge now made upon inheritance. The fee is from 
hat 10 to 100 rubles if the value of the inheritance is less than 5000 rubles; if the 
of inheritance is worth between 5000 and 10,000 rubles the fee is five per cent 
eC- of the amount, and if it is above 10,000 rubles, ten per cent. 

ons 

nee D. Escheat to the State 

the With the gradual extension of the right of inheritance the measure of 
to property escheating to the State was correspondingly restricted. It has been 
the noted that the 1945 Edict introduced a provision whereby, if he had no 
on: heirs by operation of law, the testator could leave his property to anybody. 
a Should a property owner choose not to exercise this right in these circum- 


stances, his property would, of course, escheat upon his death. Where the 
testator does have heirs by operation of law, however, there is now virtually 
no possibility of escheat unless he sets out to exclude them all from what 
7 they would otherwise take. An amendment passed shortly after the 1945 
Edict abolished escheat in the event of the renunciation of succession rights, 


ion 
na- 


si failure of an absent heir to present his claim within six months, and depriva- 
ep. tion by the testator of some of his heirs without otherwise disposing of his 
ti property. It was provided that in such instances the inheritance would de- 
od volve upon the other heirs; or, if the testator had stated in his will that it 
‘ was his wish that all his estate be distributed among his beneficiaries, then 
- it would go to them.’ Thus, with one possible exception, the estate (or 
Pa any part thereof) will no longer escheat to the State unless there are no 
ig heirs either by law or by will or unless the testator deliberately attempts to 


ed exclude all his heirs. The possible exception relates to the situation arising 
43 when a beneficiary has disqualified himself from inheritance. The R.S.F.S.R. 
: Supreme Court has recognized that an heir can disqualify himself for moral 
reasons by murder of the decedent.** If there are other heirs, it is uncertain 


" whether such an inheritance would devolve upon them, since the amendment 
to the Code does not specifically provide for this eventuality. If there are 
a no other heirs, the properly clearly escheats to the State. 
) 
a E. Marital Property 
The application of the law of inheritance to two special types of property 
of remains to be noted. The first of these is marital property. The position is 
clear, and capable of simple statement. The property belonging to each 
al spouse before marriage is still regarded after marriage as separate property, 
the and it is so treated for inheritance purposes.*® Property which is “earned by 
the spouses during the marital state” is throughout regarded as common prop- 
se erty."° When one of the parties to the marriage dies, the other party is auto- 
hin matically entitled to his or her half share of the community property. Very 
me probably the other party will also inherit some of the decedent’s share of the 
raft 





47 Sections 429 and 430 of the 1945 Edict as amended by the R.S.F.S.R. Edict of 
June 12th, 1945. 
*®R.S.F.S.R. Supreme Court (Plenary Session), Ruling of June 7th, 1926. 
se i Code of Laws on Marriage, 1926, section 10. 
0 Ibid, 
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marital property. But his or her own share can not passed on to any other 
beneficiary by testamentary disposition. 


F. Farming Property 


Community farming property is also in a singular position with regard 
to inheritance. To understand it, one must appreciate the nature of the indi- 
vidual farmer’s right in such property. This is no more than a right to share 
in its community use. On the farmer’s death, the unit remains vested in 
the community. This is clearly stated in the law relating to collective farms, 
“After the death of a member of a household belonging to a collective farm, 
no succession to any portion of the undivided property of the household 
takes place.”** There is thus no succession in the household: a death simply 
results in the diminution of its membership, and, perhaps (if the death is 
of the head of the household) the election of a new community leader. This 
rule of course only applies to collective property. A member of a farming 
community is free to leave his personal property (which normally is ex- 
tremely limited but may include a house) to whomsoever he may wish, and 


if he leaves no will it will devolve according to the intestacy provisions of 
the Civil Code. 


IV. Tue Future 


The 1945 Edict of the R.S.F.S.R. remains the ruling enactment with re- 
spect to inheritance and the rules outlined represent the current position. A 
major change in one aspect is imminent, however. It represents freedom 
of choice of heirs. It will be recalled that, under the 1945 Edict the testator 
may bequeath his property to anyone he wishes only if there are no persons 
within the circle of heirs defined by law. By the recent Draft of Civil Law 
Principles of U.S.S.R. Supreme Soviet this limitation is abolished and com- 
plete freedom of choice given. The new provision is Article 95 of the Draft 
Principles. It is in these terms: “Every person may will all or part of his 
property to one or several persons, either included or not included in the 
circle of heirs by law, as well as to the State or to individual State organiza- 
tions, collective farms or other cooperative and public organizations.” At 
the same time, the Draft foreshadows a new limitation. This will draw the 
Russian position in line with traditional European legislation. The fore- 
shadowed change is the introduction of the legitima portio concept into 
Soviet law; that is to say, it is indicated that some very close relatives of 
the testator will be entitled to share a portion of the estate irrespective of 
his wishes. The new article provides that “The circle of heirs who may not 
be fully deprived of their share in inherited property and the size of the 
share mandatorily reserved to them are established by Union-republic legis- 
lation.” It has already been noted that for many years the Soviet testator 
has not been at liberty to deprive his minor children or other heirs actually 
dependent upon him of the share which they would receive under the 
intestacy legislation. The new crticle appears to require of the republics an 
extension of this type of provisic:: to many or all of the persons falling within 
the ‘circle of heirs.’ As to this, and to the portion of the estate to be manda- 
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torily disposed of in this way, we must await the specific republic legislation. 
It may be anticipated that, in determining that part of the estate which is 
to be reserved for the legitima portio, the legislation will mirror the Polish 
law which reserves half of the estate to the fortunate heirs.”* 

Although the restricting notion of the legitima portio will be introduced, 
the change on the whole will represent a subtantial increase in testamentary 
freedom of choice. For the first time a testator will be free to dispose of 
property to any person he may choose. In this respect the Draft Article may 
be equated with the abolition in 1943 of the inheritance tax. 1943 marked 
the abolition of one of the two chains imprisoning freedom of inheritance 
in Russia. The enactment of Article 95 of the Draft Principles, which, judg- 
ing by recent experience, is almost certain to become law, will mark the 
abolition of the other. 

The liberalization of the Soviet rules on inheritance, however, must not 
cause us to overestimate their effect. The restrictions upon the acquisition 
of private property which exist still in Russia result in inheritance having a 
far different operation from that in western countries. Private citizens are not 
permitted to maintain as personal property anything other than “labor earn- 
ings and savings, a house or apartment (room) in any apartment building 
or built jointly with other citizens, a subsidiary household plot . . . , house- 
hold and everyday articles and articles of personal use and convenience.”** 
What perhaps constitutes a far greater limitation is the lack of possibility of 
putting that property which one is permitted to have to profit-making use. 
The abolition of the inheritance tax in 1943, for instance, means far less than 
it does at first sight when we recall that there is virtually no opportunity 
for private investment in Russia. The real restrictions, then, “are to be 
found outside of the law of inheritance in other sections of soviet law. They 
are rooted in the general structure of the soviet legal order, barring private 
capital from legitimate and profitable venues of activities. They are fully ex- 
pressed in the constitutional provisions and in the soviet law of property.”°* 
In this connection it is interesting to note that Yugoslavia, which allows a 
great deal of opportunity for private investment, has maintained an inheri- 
tance tax which rises as high as 30 per cent.** It is almost certain that, had 
the soviet legislators not found that freedom of inheritance could be allowed 
consistently with the prevention of the amassing of private capital, the 
dramatic change we have seen in the inheritance laws between 1918 and the 
present day would never have taken place. 

In the sphere in which it remains meaningful, however, inheritance has 
won out against the determinations of the early soviet legal philosophers. 
The experience may well indicate the basic nature of inheritance in modern 
society. As Gsovski has said, “The outcome of the development of the 
soviet law of inheritance strongly argues for inheritance as an indispensable 
legal institution of an organized society. The right of succession must be 
deeply rooted in the human mind to withstand, as it did, the challenge in- 





1 ‘Law of Collective Farms,’ 1940, p. 312. 

5? Article 23 of the Draft Principles. 

°8 Gsovski, op. cit., 657-658. 

°4 Table of Inheritance Taxes and Gift Taxes, Official Gazette of the Federal People’s 
Republic of Yugoslavia, No. 19 (1955), article 21. 
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cluded in the original provisions of the soviet laws and the teachings of the 
soviet legislators and jurists.”°* The claim is still being made, however, that 
inheritance will eventually be done away with. This is in accordance with 
the aspect of Marxist philosophy which is at the moment being given much 
attention in Russian writings.°® This is the aspect of the ‘withering away of 
the State.’ The well-known theory is that when the ideal form of com- 
munism is attained the State will wither away and law will disappear. The 
State’s activities will be taken over by public organizations. Law, whose en- 
forcement is coercive, will be replaced by the persuasion which the public 
organizations will wield. The old principle of ‘from each according to his 
aiblity, to each according to his labor’ will be replaced by ‘to each accord- 
ing to his needs.’ In a society where all needs are thus catered for there 
is no place for inheritance. Such is the theory. Whether it will ever be con- 
verted into practice is another matter. It can at least be said that such a pos. 
sibility is inconsistent with the fact that, over the last forty years, a period 
during which Russian society is supposed to have been moving closer and 
closer to the ideal state of communism, soviet law has changed in its attitude 
toward inheritance from abolition to comprehensive recognition. 


J. ANTHONY GRIFFIN* 


58 Gsovski, op. cit., pp. 655-656. 
58 See, e.g., Denisov, A. I., “The Withering Away of the State,” The Current Digest 
of the Soviet Press, Vol. 12, No. 22, p. 17. 
* LL.B. (Melb.); LL.M. (Mich.). 
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INTERNATIONAL CONVENTION FOR THE UNIFICATION OF 
CERTAIN RULES RELATING TO THE CARRIAGE OF 
PASSENGERS BY SEA, BRUSSELS 1961 


Brussels Maritime Law Conference 1961—The Diplomatic Maritime Law 
Conference held its 11th session in Brussels from April 17 to 29, 1961. 
Preparation of two conventions was on the agenda, a Convention on the 
Liability of Owners of Ships Propelled by Atomic Power, and a Convention 
for the Unification of Certain Rules Relating to the Carriage of Passengers 
by Sea. Work on the first topic could not be concluded. The draft of a con- 
vention on the second topic was signed. Work on it had begun at the 1957 
session. The English text of the Convention is reproduced below. 

The vote on the Convention in plenary session was 36 in favor, none op- 
posed, and 9 abstentions (United States, Western Germany, France, United 
Kingdom, Greece, the Netherlands, Iran, Ireland, Philippines). The United 
States Delegation did not sign the Convention. 

The Convention defines the duty of care and the burden of proof in case 
of injury or death of a passenger. It fixes a per capita limit of liability of 
$16,800 for injury or death. Contractual restrictions respecting the forum 
for suit, the burden of proof, and the amount of liability are voided by the 
Convention. The United States delegation had proposed that the per capita 
limit be set at $25,000. 

Under the Protocol added to the Final Act containing the text of the Con- 
vention the following three reservations may be made at the time of signing, 
ratifying, or acceding to the Convention: 

1. Not to give effect to the Convention in relation to carriage which ac- 
cording to the national law is not considered to be international carriage; 

2. Not to give effect to the Convention when the passenger and the carrier 
are both subjects of the contracting Party; 

3. To give effect to the Convention either by giving it the force of law or 
by including the provisions of the Convention in the national legislation in 
a form appropriate for such legislation. 

The United States Delegation consisted of three representatives, E. Robert 
Seaver, chairman, Leavenworth Colby of the Department of Justice, and Ely 
Maurer of the Department of State. It was assisted by a group of advisors 
taken from the Maritime Law Association of the United States, the Atomic 
Energy Commission, the Department of State, and the United States Mission 
to various European organizations. Messrs. Leavenworth Colby and John 
Mann, Department of State, represented the United States in the discussion 
of the Convention. 

K.H.N. 
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PASSENGERS BY SEA 


The High Contracting Parties, 

Having recognised the desirability of 
determining by agreement certain uni- 
form rules relating to the carriage of 
passengers by sea, 

Have resolved to conclude a Conven- 
tion for this purpose, and to this end 
have agreed as follows: 


Article I] 


In this Convention, the following 
terms shall have the meanings hereby 
assigned to them: 


(a) “carrier” includes any of the fol- 
lowing persons who enters into a con- 
tract of carriage: the shipowner, the 
charterer or the operator of the ship; 

(b) “contract of carriage” means a 
contract made by or on behalf of a car- 
rier to carry passengers, but does not 
include a charter party; 

(c) “passenger” means only a person 
carried in a ship under a contract of 
carriage; 

(d) “ship” means only a seagoing 
ship; 

(e) “carriage” covers the period while 
a passenger is on board the ship, and 
in the course of embarking or disem- 
barking: but does not include any pe- 
riod while the passenger is in a marine 
station or on a quay or other port instal- 
lation. In addition, “carriage” includes 
transport by water from land to ship or 
vice-versa, if the cost is included in the 
fare, or if the vessel used for this aux- 
iliary transport has been put at the dis- 
posal of the passenger by the carrier; 

(f) “international carriage” means 
any carriage in which according to the 
contract of carriage the place of de- 
parture and the place of destination 
are situated either in a single State if 
there is an international port of call in 
another State, or in two different States; 

(g) “Contracting State” means a 
State whose ratification or adherence to 
this Convention has become effective 
and whose denunciation thereof has not 
become effective. 





Article 2 


This Convention shall apply to any 
international carriage if either the ship 
flies the flag of a Contracting State or 
if, according to the contract of carriage, 
either the place of departure or the place 
of destination is in a Contracting State, 


Article 3 


(1) Where a carrier is the owner of 
the carrying ship he shall exercise due 
diligence, and shall ensure that his sery- 
ants and agents, acting within the scope 
of their employment, exercise due dili- 
gence to make and keep the ship sea- 
worthy and properly manned, equipped 
and supplied at the beginning of the 
carriage, and at all times during the 
carriage and in all other respects to se- 
cure the safety of the passengers. 

(2) Where a carrier is not the owner 
of the carrying ship, he shall ensure that 
the shipowner or operator, as the case 
may be, and their servants and agents 
acting within the scope of their em- 
ployment exercise due diligence in the 
respects set out in paragraph (1) of this 
article. 


Article 4 


(1) The carrier shall be liable for 
damage suffered as a result of the death 
of, or personal injury to a passenger if 
the incident which causes the damage so 
suffered occurs in the course of the car- 
riage and is due to the fault or neglect 
of the carrier or of his servants or 
agents acting within the scope of their 
employment. 

(2) The fault or neglect of the car- 
rier, his servants and agents shall be 
presumed, unless the contrary is proved, 
if the death or personal injury arises 
from or in connection with shipwreck, 
collision, stranding, explosion or fire. 

(3) Except as provided in paragraph 
(2) of this Article, the burden of prov- 
ing the fault or neglect of the carrier, 
his servants or agents shall be on the 
claimant. 
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Article 5 


If the carrier proves that the death of, 
or personal injury to the passenger was 
caused or contributed to by the fault 
or neglect of the passenger, the Court 
may exonerate the carricr wholly or 
partly for his liability in accordance 
with the provisions of its own law. 


Article 6 


(1) The liability of the carrier for the 
death of, or personal injury to a pas- 
senger shall in no case exceed 250,000 
francs, each franc consisting of 65,5 
milligrams of gold of millesimal fine- 
ness 900. The sum awarded may be 
converted into national currencies in 
round figures. Conversion of this sum 
into national currencies other than gold 
shall be made according to the gold 
value of such currencies at the date of 
payment. 

(2) Where in accordance with the 
law of the Court seized of the case 
damages are awarded in the form of 
periodical income payments the equiva- 
lent capital value of these payments 
shall not exceed the said limit. 

(3) Nevertheless the national legis- 
lation of any High Contracting Party 
may fix as far as the carriers who are 
subjects of such State are concerned a 
higher per capita limit of liability. 

(4) The carrier and the passenger 
may also agree by special contract to a 
higher per capita limit of liability. 

(5) Any legal costs awarded and 
taxed by a Court in an action for dam- 
ages shall not be included in the limits 
of liability prescribed in this Article. 

(6) The limits of liability prescribed 
in this article shall apply to the aggre- 
gate of the claims put forward by or 
on behalf of any one passenger, his 
personal representatives, heirs or de- 
pendents on any distinct occasion. 


Article 7 


The carrier shall not be entitled to 
the benefit of the limitation of liability 
provided for in Article 6, if it is proved 
that the damage resulted from an act 
or omission of the carrier done with 
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intent to cause damage or recklessly 
and with knowledge that damage 
would probably result. 


Article 8 


The provisions of this Convention 
shall not modify the rights or duties of 
the carrier, provided for in international 
Conventions relating to the limitation 
of liability of owners of sea-going ships 
or in any national law relating to such 
limitation. 


Article 9 


Any contractual provision, concluded 
before the occurrence which caused the 
damage, purporting to relieve the car- 
rier of his liability towards the pas- 
senger or his personal representatives, 
heirs or dependents or to prescribe a 
lower limit than that fixed in this Con- 
vention, as well as any such provision 
purporting to shift the burden of proof 
which rests on the carrier, or to require 
disputes to be submitted to any par- 
ticular jurisdiction or to arbitration, 
shall be null and void, but the nullity 
of that provision shall not render void 
the contract which shall remain subject 
to the provisions of this Convention. 


Article 10 


(1) Any claim for damages, however 
founded, may only be made subject to 
the conditions and the limits set out in 
this Convention. 

(2) Any claim for damages for per- 
sonal injury suffered by a passenger 
may only be made by or on behalf of 
the passenger. 

(3) In case of the death of the pas- 
senger a claim for damages may be 
made only by the personal representa- 
tives, heirs or dependents of the de- 
ceased, and only if such persons are 
permitted to bring an action in ac- 
cordance with the law of the Court 
seized of the case. 


Article 11 


(1) In case of personal injury suf- 
fered by a passenger, he shall give 
written notice of such injury to the 
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carrier within fifteen days of the date of 
disembarkation. If he fails to comply 
with this requirement, the passenger 
shall be presumed, in the absence of 
proof to the contrary, to have disem- 
barked safe and sound. 

(2) Actions for damages arising out 
of the death or personal injury of a pas- 
senger shall be time barred after a pe- 
r.od of two years. 

(3) In case of personal injury, the 
limitation period shall be calculated 
from the date of the disembarkation of 
the passenger. 

(4) In the event of death occurring 
during carriage the limitation period 
shall be calculated from the date on 
which the passenger should have dis- 
embarked. 

(5) In the event of personal injury 
which occurs in the course of carriage 
and results in death after disembarka- 
tion the limitation period shall be cal- 
culated from the date of death, pro- 
vided that this period shall not exceed 
three years from the date of disem- 
barkation. 

(6) The law of the Court seized of 
the case shall govern rights of suspen- 
sion and interruption of the limitation 
periods in this Article; but in no case 
shall an actién under this Convention 
be brought after the expiration of a 
period of three years from the date of 
disembarkation. 


Article 12 


(1) If an action is brought against a 
servant or agent of a carrier arising out 
of damages to which this Convention 
relates, such servant or agent, if he 
proves that he acted within the scope of 
his employment, shall be entitled to 
avail himself of the defences and limits 
of liability which the carrier himself is 
entitled to invoke under this Conven- 
tion. 

(2) The aggregate of the amounts re- 
coverable from the carrier, his servants 
and agents, in that case, shall not ex- 
ceed the said limits. 

(3) Nevertheless, a servant or agent 
of the carrier shall not be entitled to 
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avail himself of the provisions of para- 
graphs 1 and 2 of this Article if it is 
proved that the damage resulted from 
an act or omission of the servant or 
agent done with intent to cause damage 
or recklessly and with knowledge that 
damage would probably result. 


Article 13 
This Convention shall be applied to 


commercial carriage within the mean- 
ing of Article 1 undertaken by States 
or Public Authorities. 


Article 14 
This Convention shall not affect the 
provisions of any international Con- 
vention or national law which governs 
liability for nuclear damage. 


Article 15 


This Convention shall be open for 
signature by the States represented at 
the eleventh session of the Diplomatic 
Conference on Maritime Law. 


Article 16 


This Convention shall be ratified and 
the instruments of ratification shall be 
deposited with the Belgian Govern- 
ment. 


Article 17 

(1) This Convention shall come into 
force between the two States which 
first ratify it, three months after the 
date of the deposit of the second instru- 
ment of ratification. 

(2) This Convention shall come into 
force in respect of each signatory State 
which ratifies it after the deposit of the 
second instrument of ratification, three 
months after the date of the deposit of 
the instrument of ratification of that 
State. 


Article 18 


Any State not represented at the 
eleventh session of the Diplomatic 
Conference on Maritime Law may ac- 
cede to this Convention. 

The instruments of accession shall be 
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deposited with the Belgian Govern- 
ment. 

The Convention shall come into force 
in respect of the acceding State three 
months after the date of the deposit of 
the instrument of accession of that 
State, but not before the date of entry 
into force of the Convention as estab- 


lished by Article 17, paragraph 1. 


Article 19 


Each High Contracting Party shall 
have the right to denounce this Con- 
vention at any time after the coming 
into force thereof in respect of such 
High Contracting Party. Nevertheless, 
this denunciation shall only take effect 
one year after the date on which notifi- 
cation thereof has been received by the 
Belgian Government. 


Article 20 


(1) Any High Contracting Party may 
at the time of its ratification of or ac- 
cession to this Convention or at any 
time thereafter declare by written noti- 
fication to the Belgian Government that 
the Convention shall extend to any of 
the countries which have not yet ob- 
tained sovereign rights and for whose 
international relations it is responsible. 

The Convention shall three months 
after the date of the receipt of such 
notification by the Belgian Government, 
extend to the countries named therein. 

The United Nations Organisation 
may apply the provisions of this Article 
in cases where they are the administer- 
ing authority for a country or where 
they are responsible for the international 
relations of a country. 

(2) The United Nations Organisa- 
tion or any High Contracting Party 
which has made a declaration under 
paragraph 1 of this Article may at any 
time thereafter declare by notification 
given to the Belgian Government that 
the Convention shall cease to extend 
to such country. 

This denunciation shall take effect 
one year after the date on which notifi- 


cation thereof has been received by the 
Belgian Government. 


Article 21 


The Belgian Government shall notify 
the States represented at the eleventh 
session of the Diplomatic Conference 
on Maritime Law, and the acceding 
States to this Convention, of the fol- 
lowing: 

1. The signatures, ratifications and 
accessions received in accordance with 
Articles 15, 16 and 18. 

2. The date on which the present 
Convention will come into force in ac- 
cordance with Article 17. 

3. The notification with regard to the 
territorial application of the Convention 
in accordance with Article 20. 

4. The denunciations received in ac- 
cordance with Article 19. 


Article 22 


Any High Contracting Party may 
three years after the coming into force 
of this Convention, in respect of such 
High Contracting Party or at any time 
thereafter request that a Conference be 
convened in order to consider amend- 
ments to this Convention. 

Any High Contracting Party pro- 
posing to avail itself of this right shall 
notify the Belgian Government which, 
provided that one third of the High 
Contracting Parties are in agreement, 
shall convene the Conference within 
six months thereafter. 

IN WITNESS WHEREOF the undersigned 
Plenipotentiaries, whose credentials 
have been duly accepted have signed 
this Convention. 

Done at Brussels, this 29th day of 
April, 1961, in the French and English 
languages, the two texts being equally 
authentic, in a single copy, which shall 
remain deposited in the archives of the 
Belgian Government, which shall issue 
certified copies. 
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Protocol 


Any High Contracting Party may at 
the time of signing, ratifying or acced- 
ing to this Convention make the follow- 
ing reservations: 

1. Not to give effect to the Conven- 
tion in relation to carriage which ac- 
cording to its national law is not con- 
sidered to be international carriage; 
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2. Not to give effect to the Conven- 
tion when the passenger and the carrier 
are both subjects of the said Contract- 
ing Party; 

3. To give effect to this Convention 
either by giving it the force of law or 
by including the provisions of this Con- 
vention in its national legislation in a 
form appropriate to that legislation. 











Digest of Foreign Law Cases 








Special Editor: Sveran A, Rits—ENFELD 


University of California School of Law (Berkeley) 


I. Maritime Matters 


As was to be expected, the period 
under review brought again a host of 
cases involving the right of foreign sea- 
men to bring suits for personal injuries 
or unpaid wages in American courts 
against ships of foreign registry and 
their owners, the governing law being 
in whole or in part that of foreign coun- 
tries, 

In Koufopantelis v. Cia. de Nav. San 
George, S. A., 194 F.Supp. 956 
(S.D.N.Y., 1960) the court held that 
it had jurisdiction to grant default 
judgments in libels filed by a num- 
ber of alien seamen for recovery of 
overtime wages pursuant to the laws 
of Panama, liquidated damages under 
46 U.S.C.A. §§ 596 & 597 for with- 
held wages, penalties under the laws 
of Panama because of the change of 
the country of registration and dam- 
ages for breach of the vessel’s articles. 
The court relied on Monteiro v. 
Sociedad Maritima San Nicolas, S. 
A., 280 F.2d 568, discussed in the 
Digest, 9 Am. J. Comp. L. 715. 

In Karvouniaris v. The S.S. Marietta, 
196 F.Supp. 276 (E.D. Va., 1961) a 
seaman, whose tubercular condition 
had been reactivated on a voyage and 
who had been released in Shanghai 
and repatriated by air to Hamburg, 
sued for unpaid wages beyond the 
date of repatriation under Art. 134 of 
the British Merchant Shipping Act. 
This article provides that in case of 
wrongful act or default the wages 
continue to run until final settlement. 
The court held that under the cir- 


451 


Tsangarakis  v. 


cumstances of the case there was no 
wrongful act or default on the part 
of the master or the owners and 
denied recovery on that ground. The 
court awarded some additional wages 
for the reason that maximum medical 
recovery was attained only at that 
time. 


In Moutzouris v. National Shipping & 


Trading Co., 196 F.Supp. 482 
(S.D.N.Y., 1961) the court declined 
jurisdiction in an action by a foreign 
seaman, who was a citizen and resi- 
dent of Greece, for personal injuries 
sustained on the high seas aboard a 
vessel, flying the Liberian flag and 
owned by a foreign corporation. The 
court held that the controversy was 
governed by Greek law and that 
under the circumstances of the case 
the Greek courts were suited best to 
render complete justice. 

Panama Steamship 
Company, 197 F.Supp. 704 (E.D.Pa., 
1961) involved a libel instituted by 
the widow and administratrix of a 
national of Greece killed aboard a 
vessel flying the Liberian flag and 
owned jointly by a British citizen and 
a British owned Liberian corporation, 
while on the high seas off the coast 
of Florida. The court decided to en- 
tertain the litigation and held that 
the question of whether the law of 
Great Britain applied and whether 
under that law the claim was barred 
by lapse of time had to be determined 
on the merits on the basis of proper 
proof of British law. 





State v. 





Upright v. Mercury Business Machines 
Co., 213 N.Y.S.2d 417 (N.Y.Sup.Ct., 
App. Div., 1961) dealt with the 
standing to sue in an American court 
of a private party claiming as as- 
signee of a trade acceptance drawn 
on and accepted by defendant in 
payment of business typewriters sold 
and delivered to it by an East Ger- 
man corporation. Defendant pleaded 
as defense that plaintiff's assignor 
was the creature of a non-recognized 
government and controlled by, and 
functioning as an instrumentality of, 
such government. The court below 
ruled that such defense was sufficient 
and not subject to a motion to strike, 
see abstract in Digest, 10 Am. J. 
Comp. L. 286. The Appellate Divi- 
sion reversed. Plaintiff possesses 
standing to sue and has stated a valid 
claim, unless defendant can show 
that the purchase of the typewriters 
or the assignment by the drawer of 
the trade acceptance was prohibited 
or violated the public policy of the 
United States or the state of New 
York. The lack of recognition of the 
East German Government by the 
government of the United States, 
standing alone, did not shield the 
defendant against judicial enforce- 
ment of its liability. 


Banco Do Brasil v. A. C. Israel Com- 


modity Co., 215 N.Y.S.2d 3 (N.Y. 
SupCt., Spec. Term, 1961) held that, 
in the absence of a special interna- 
tional agreement to that effect, the 
Bretton Woods Agreement, Article 
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VIII did not furnish a legal basis of 
an action for damages on the ground 
that defendant’s conduct had de- 
prived plaintiff, the instrumentality 
of a foreign government, of American 
currency in violation of the exchange 
regulations of such government. 

In re Davis’ Will, 219 N.Y.S.2d 533 
(N.Y., Surrogate’s Ct., 1961) con. 
cerned the enforceability of a judg- 
ment for breach of contract recovered 
in Italy upon default long after de- 
fendant’s death. The court held that 
recognition of foreign judgments 
rendered against a party after his 
death contravened the public policy 
of the state: 

In Land Nordrhein Westfalen v. Rosen- 
thal, 219 N.Y.S.2d 431 (N.Y.Sup. Ct, 
Spec. Term, 1961) the court granted 
summary judgment for the enforce- 
ment of an award rendered by a 
German indemnification tribunal and 
decreeing repayment of sums received 
under an indemnification award ad- 
judged to be secured by false state- 
ments. The court held that an action 
lies upon an award of this type. 

Von Tucher v. Von Tucher, 218 N.YS. 
2d 919 (N.Y.Sup.Ct., Spec. Term, 
1961), applied West German law in 
the determination whether a com- 
plaint stated a cause of action for 
wrongful retention of assets belonging 
to the estate of plaintiff's mother. It 
was held that the action should be 
dismissed, with leave to amend 
within a specified time. 


III. Tort Liability 


Goldman v. Beaudry, 170 A.2d 636 
(Sup.Ct.Vermont, 1961), held that 
liability for an automobile accident 
in Quebec had to be determined ac- 
cording to the law of Quebec includ- 


ing the rules determining the effect of 
contributory negligence as operating 
in the jurisdiction where the event 
took place. 


IV. Riparian Rights 


Valmont Plantations, 346 
S.W.2d 853 (TexasCt.ofCiv.App., 
1961) is an important controversy 





concerning the question of whether 
title to land along the lower Rio 
Grande includes appurtenant riparian 
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irrigation rights. The court held that 
the laws of Spain and Mexico at the 
time when the original land grants 
from the sovereign were made was 
controlling and proceeded to a de- 
tailed review of the controlling histor- 
ical authorities. The court concluded, 
on the basis of the pertinent laws of 
ancient Spain, New Spain and Mex- 
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ico, both before and after Texas in- 
dependence, as well as on that of the 
terms of the specific land grants in- 
volved, that the grants in issue were 
not made so as to confer riparian 
irrigation rights but that such rights 
remained with the sovereign subject 
to separate disposition. 


V. Family Relations 


In Catalano v. Catalano, 170 A.2d 726 
(Sup.Ct.of Conn., 1961) the court 
held that a marriage between an 
uncle and a niece was void as inces- 
tuous under Connecticut law, despite 
the fact that the marriage was cele- 
brated in Italy, after obtaining the 
necessary legal dispensation from the 
Italian authorities, and that the wife 
at that time was an Italian subject. 
Accordingly, the court affirmed the 
decree below, denying plaintiff's ap- 
plication for a widow’s allowance 
for support from the estate of her 
putative husband. 

Flammia v. Maller, 169 A.2d 488 
(SuperiorCt.ofN.J., App. Div., 1961) 
involved the right to a collateral at- 
tack of a Mexican mail-order divorce. 
Plaintiff claimed rights in two lots 
standing in the name of a deceased 
woman and of the defendant, on the 
ground that the deceased was his 
legal wife at the time of her death 
and that therefore he was entitled to 
a one-half interest by operation of the 
laws of intestacy and to a right of 
curtesy in the remaining one-half, 
the properties in question being held 
as tenants in common by the deceased 
and the defendant. Deceased had left 
plaintiff and obtained a mail-order 
divorce in Mexico, without notifying 
plaintiff, although subsequently in 
order to reénforce the decree she in- 
duced him to agree to a Mexican 
divorce. Later, deceased married the 

defendant who was the source of the 

funds for the title in the property. 

The court held that under the cir- 

cumstances plaintiff was not estopped 


from claiming rights as the widower 
and heir of the deceased, subject to 
certain rights of defendant to reim- 
bursement for particular expendi- 
tures, 

In Furman v. Furman, 130 So.2d 316 
(D.C.A. of Florida, 1961) the court 
was confronted with another domestic 
tangle resulting from a Mexican di- 
vorce. The action was one for di- 
vorce, brought by a husband against 
his wife after a perplexing and bizarre 
sequence of events. Plaintiff had left 
defendant many years ago because 
she had become enamored with 
another man. Defendant obtained a 
Mexican mail-order divorce and mar- 
ried the other man. On learning that 
the divorce was invalid she moved 
back to her old spouse. Subsequently 
plaintiff left defendant again and 
went through a marriage ceremony 
with another woman. Defendant then 
commenced suit in New York against 
the husband and the other woman 
and obtained a judgment declaring 
the defendant to be the lawful wife 
of the plaintiff and the marriage be- 
tween him and the other woman to 
be null and void. After the entry of 
this decree plaintiff moved to Florida 
and continued to live with the other 
woman. The court held that under 
these circumstances plaintiff was not 
entitled to a divorce and that de- 
fendant equally was not entitled to 
separate maintenance in view of her 
conduct in obtaining her Mexican 
mail-order divorce. 

In L. v. L., 168 A.2d 90 (Superior Ct. of 

New Jersey, 1961) the court annulled 
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a marriage between plaintiff, a resi- 
dent of New Jersey, and her husband, 
a domiciliary and resident of Italy. 
Plaintiff had been brought to Italy for 
the purpose of marrying defendant 
when she was only 15 years old and 
had barely turned 16 years of age 
when the marriage was performed. 
She lived in Italy with her husband 
only for a few weeks without con- 
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summation of the marriage and re- 
turned to the United States after that 
period. She has now a child from 
another man. The court held that the 
policy of the state against child mar- 
riages required annulment of the 
marriage, though valid in Italy, espe- 
cially since the husband had made ne 
efforts to have her return to him be- 
fore the initiation of the action. 


VI. Gifts, Trusts, Charities, Wills 


Bata v. Bata, 170 A.2d 711 (Sup.Ct.Del., 
1961) is a sequel to the decision noted 
previously in the Digest, 9 Am. J. 
Comp. L. 720. The litigation be- 
tween the representatives of the estate 
of the deceased founder of a world- 
wide industrial enterprise as plain- 
tiffs and his half-brother as defendant 
concerned the right to certain shares 
of stock representing control over the 
enterprise. The prior judgment of 
the Supreme Court of Delaware held 
that the stock in question was the 
property of the deceased’s widow and 
son and not of the defendant and re- 
manded the case for determination of 
some issues left to be adjudicated 
upon such decision. The present stage 
of the suit involved a petition for re- 
argument including a motion to re- 
mand the case to the court below for 
the purpose of presenting newly dis- 
covered evidence. The nub of that 
petition was that defendant had dis- 
covered a unique regional rule of law 
prevailing in the parts of Czecho- 
slovakia where deceased was domi- 
ciled at the time of his death, the 
application of which would materially 
affect the outcome of the controversy. 
According to the purported rule a 
sales memorandum found in dece- 
dent’s safe after his fatal accident was 
to be construed as a unilateral offer 
of sale which could be validly ac- 
cepted within reasonable time after 
the offeror’s death. Petitioner claimed 
that the existence of this rule which 
was confirmed by affidavits of six ex- 
perts in Czech law was not known to 
him or his legal counsel at the time 


of the trial of this suit or when cer- 
tain phases of the Bata dispute were 
litigated in New York, the Nether- 
lands, and Switzerland. The court 
found that the theory of the case now 
advanced had, in fact, been asserted 
in, and rejected by, the New York, 
Dutch, and Swiss courts and was ex- 
pressly abandoned during the trial 
stage in Delaware. Accordingly the 
court ruled it was now too late to 
revert to this theory and to adduce 
evidence in support of it. 


Matter of Fox, 9 N.Y.2d 400 (N.Y.Ct. 


of App., 1961) held that a will de- 
stroyed in Germany in a bombing 
raid was entitled to be probated in 
New York. The will in question was 
executed by an American-born citizen 
domiciled in Germany for the pur- 
pose of exercising a power of appoint- 
ment granted to testator as beneficiary 
under a will of his predeceased sister 
in connection with the establishment 
of a trust. Testator had never for- 
mally revoked the will, although, 
upon learning of its destruction, he 
had indicated that he intended to exer- 
cise the power of appointment for the 
benefit of his wife rather than of his 
sister who was designated in the de- 
stroyed will. The court found that 
German law required probation of 
the will, since mere informal ap- 
proval of its destruction did not 
amount to a revocation and it reached 
the same result under section 143 of 
the New York Surrogate’s Court Act, 
construing this section as excluding 
only wills destroyed upon testator’s 
direction or authorization. 
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VIL. Intestate Succession and Administration of Decedents’ Estates 


(a) Antenuptial or Postnuptial Agree- 
ments affecting Spouse’s Rights. 
In re Bulova’s Estate, 220 N.Y.S.2d 
541 (N.Y.Sup.Ct., App. Div., 1961) 
concerned the effect of a postnuptial 
agreement waiving all rights of a 
wife in her husband’s estate under 
New York law or the law of any 
other jurisdiction upon an attempted 
exercise by the widow of her right 
of election under section 18 of the 
New York Decedent Estate Law. The 
agreement in question was executed 
before the U.S. Vice Consul in Zurich 
and complied with the formalities re- 
quired by the law of New York, but 
not with the formalities prescribed 
by Swiss Civil Code, section 512. The 
domicile of the spouses at the time 
of the execution of the instrument as 
well as at the time of the husband’s 
death was New York City. The wife 
and, presumably the husband, were 
United States citizens at these dates. 
The estate was valued at several mil- 
lion dollars. Most of it was located in 
the United States, but a portion, in- 
cluding real property of the value of 
two million dollars was located in 
Switzerland. The husband died leav- 
ing a will limiting the widow to a 
bequest of $25,000. The court held 
that New York law and not Swiss 
law governed the formalities required 
for the release and waiver of a 
spouse’s statutory interest in a de- 
cedent’s estate under New York law 
and that therefore to that extent the 
agreement was valid and barred the 
widow’s attempt to take under the 
statutory rules rather than under the 
will. The court indicated specifically 
that its decision did not determine 
the right of the widow to succeed, 
under Swiss law, to a portion of the 
real property in Switzerland and, pos- 
sibly, also of the chattels located there. 

Kyle v. Kyle, 128 So.2d 427 (D.Ct. 
ofApp.Fla., 1961) concerned a situa- 
tion which in some respects is the 
converse of the previous case. Parties, 
residents of and domiciled in Quebec, 


had executed an antenuptial agree- 
ment by which the prospective wife 
waived her dower rights. Subse- 
quently the parties separated and ob- 
tained a decree to that effect in 
Canada. Thereafter husband acquired 
certain real estate in Florida. When 
he wished to convey it to a third 
party the wife refused to join in the 
conveyance. Husband brought the 
present action for declaratory judg- 
ment determining that the antenup- 
tial agreement was valid and barred 
dower rights in the Florida real 
estate. The agreement was executed 
in the presence of a notary public 
but without .ubscribing witnesses. 
The court held that antenuptial agrec- 
ments effecting a release of dower 
rights of lands located in Florida 
must be signed in the presence of 
two subscribing witnesses and that 
any rule of the Province of Quebec 
dispensing with such witnesses did 
not apply with respect to land in 
Florida. 


(b) Administration and Distribution of 


Estates. 

In re Dreer’s Estate, 173 A.2d 102 
(Sup.Ct. of Penn., 1961) concerned 
the distribution of personal property 
located in Pennsylvania of a domi- 
ciliary of France. Testatrix had be- 
queathed four tenths of her residuary 
estate to certain other relatives and six 
tenths to her sister. The sister pre- 
deceased testatrix with the result of 
intestacy as to her share, French law 
having no anti-lapse provisions. One 
half of this share was claimed by an 
adopted daughter of a predeceased 
brother of testatrix. The court held 
that claimant’s adoption which had 
taken place in Pennsylvania in 1913 
according to the laws of that state 
gave her the status of an adopted 
child under French law, but that the 
incidents of this status with respect 
to the right to inherit from relatives 
of her adoptive parents had to be de- 
termined according to French and 
not according to Pennsylvania law. 
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The court found that the basic French 
adoption law did not give the adoptee 
and his descendants any right of suc- 
cession to property of the relatives of 
the adopting parents. A provision en- 
acted in 1939 which accorded adopted 
children all rights of natural-born 
children was held to apply to certain 
classes of childen adopted in France 
and to be without retroactive effect. 

In Tsilidts v. Pedakis, 132 So.2d 9 
(D.C.A., Fla., 1961) the court held 
that plaintiff who as an adult had 
been adopted in Greece by the de- 
ceased, an unmarried citizen of Flor- 
ida, was not entitled to claim the 
estate in that state under the Florida 
pretermitted heir statute. The public 
policy of the state against adoption of 
adults by single persons barred the 
plaintiff from claiming as a pre- 
termitted “child” under the pertinent 
Florida statutes. 

In re Utassi’s Estate, 217 N.Y.S.2d 
389 (N.Y. Surrogate’s Ct., 1961), 
concerned the disposition of assets 
located in New York of a deceased 
United States citizen who was domi- 
ciled in Switzerland at the time of 
his death and had died intestate with- 
out leaving next of kin. The State of 
New York asserted title by escheat, 
the City of Lucerne claimed as statu- 
tory heir pursuant to the Swiss Civil 
Code. The court held that the Swiss 
municipality prevailed since its en- 
titlement was based upon succession 
rather than escheat. 

In In re Offinger’s Estate, 215 
N.Y.S.2d 642 (N.Y. Surrogate’s Ct., 
1961), it was held that alien bene- 
ficiaries residing in Yugoslavia were 
entitled to a transfer of funds be- 
quested to them, since they would 
receive the benefit of such money. A 
letter from the Treasury Department 
to that effect was considered to be 
sufficient proof. 

In In re Tybus’ Estate, 217 N.Y. 
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2d 913 (N.Y. Surrogate’s Ct., 1961), 
and In re Swiderski’s Estate, 217 
N.Y.S.2d 918 (Surrogate’s Ct., 1961), 
the same issue arose with respect to 
Polish nationals residing in Poland. 
On the strength of a visit to Poland 
and other inquiries the Surrogate 
found that currently such persons 
will have full use, benefit, control, 
and enjoyment of funds received 
from estates in the United States. 

In In re Alexandravicus’ Estate, 
172 A.2d 641 (Sup.Ct., New Jersey, 
1961), the court held that a New 
Jersey attorney who was authorized 
to request his appointment as admin- 
istrator of the estate of a deceased 
New Jersey resident under a power 
of attorney, executed in Lithuania by 
the intestate’s only known heirs and 
next of kin residing in that country, 
was entitled to such appointment in 
preference over a total stranger. The 
fact of Lithuania’s incorporation into 
the U.S.S.R. and the refusal of the 
U.S. to recognize such incorporation 
was held to be immaterial as to the 
effects to be accorded to the power of 
attorney. The court specified, how- 
ever, that no distribution to the next 
of kin in Lithuania was to be made 
upon a hearing upon the question 
whether such persons would have the 
benefit or use or control of the money 
due to them, pursuant to the control- 
ling New Jersey statute. 

(c) Liability of Heirs 

Maisel v. Schwartzbaum, 216 
N.Y.S.2d 281 (N.Y.Sup.Ct., Spec. 
Term, 1961) held that a widow who 
had come into possession and control 
of all the assets of her deceased hus- 
band’s estate in Israel was liable. 
under Israeli law, to a creditor who 
had lent money to the husband in 
Israel and that such creditor could 
enforce such liability in New York 
where the widow had removed the 
assets to New York. 
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VII. Public Law Matters 


Several important cases decided dur- 
ing the period under review involved 
the legal consequences of the troubled 
international relations between the 
United States and the Republic of Cuba. 
Rich v. Naviera Vacuba §.A., 295 F.2d 

24 (4 Cir., 1961), affirming the deci- 

sion of the court below, 197 F.Supp. 

710 (E.D.Va., 1961), concerned the 

legal status of a vessel which had 

been taken from her former owner 
by the revolutionary government of 

Cuba and of a cargo of sugar aboard 

the vessel, claimed to have originated 

on properties belonging to an Ameri- 
can corporation which had been ex- 
propriated by the Cuban govern- 
ment. The vessel had been engaged 
on a voyage from Cuba to Russia 
but on her way was diverted into 

American waters by her master and 

a portion of the crew desirous of 

asylum in the United States. While 

in American waters, the ship and her 

cargo were libeled, inter alios, by a 

foreign judgment creditor of the Re- 

public of Cuba who had obtained 
judgment in an American court upon 

a stipulation by the Republic of Cuba 

waiving immunity from suit and exe- 

cution, and the cargo was also libeled 
by the American corporation, claim- 
ing to be the owner. The State De- 
partment interposed a suggestion of 
sovereign immunity and the issue be- 
fore the court was the release of the 
vessel and of the cargo on the 
strength of this action. Libelants 
argued that release of the vessel and 
cargo was violative of the Due Proc- 
ess clause of the Fifth Amendment, 

in view of the express waiver of im- 

munity vis-a-vis the judgment cred- 

itor and of the confiscatory origin of 

Cuba’s title to the cargo. The court 

held that it was bound by the State 

Department's certificate of immunity 

and lacked jurisdiction, especially in 

view of the fact that the presence of 
ship and cargo was due to the bar- 
ratry of the master. It decreed release 
subject to a short period of grace to 


enable the parties to apply to the 
Supreme Court for a stay of the 
order pending review. 


Pons v. Republic of Cuba, 294 F.2d 925 


(C.A.D.C., 1961) involved the juris- 
diction of American courts over a 
counterclaim asserted by a national 
of Cuba against the Republic of Cuba 
in an action initiated by the latter 
government. The counterclaim was 
based on an alleged illegal confisca- 
tion of property belonging to counter- 
claimant and located in Cuba. The 
court held that, in the absence of a 
special statement by the State De- 
partment to the contrary, American 
courts lacked jurisdiction to adjudi- 
cate the legality of confiscations by a 
foreign government of property lo- 
cated within its territory and belong- 
ing to its own nationals, and that the 
established principle that resort to 
American courts by foreign govern- 
ments subjects them to counterclaims 
does not extend to counterclaims 
based on the purported illegality of 
such confiscations. 


Mann v. Compania Petrolera Trans- 


Cuba, 215 N.Y.S.2d 894 (N.Y.Sup. 
Ct., Spec. Term, 1961) was an action 
by a stockholder of a Cuban corpora- 
tion seeking appointment of a re- 
ceiver under Civil Practice Act, sec. 
977-b to liquidate and distribute the 
corporate assets in New York. The ap- 
pointment was opposed by an individ- 
ual who had been appointed Inter- 
ventor of the corporation pursuant to 
Cuban Law. The president of the 
corporation claimed that he and not 
the Interventor was entitled to repre- 
sent the interests of the corporation. 
The court held that the determination 
of this issue involving a determina- 
tion of the legal effects of complex 
Cuban legislation called for the ap- 
pointment of a special referee at the 
expense of the substantial estate in 
New York. Upon the referee’s report, 
the case came again before the court, 
Mann v. Compania Petrolera Trans- 
Cuba, S.A., 217 N.Y.S.2d 900 (N.Y. 
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Sup.Ct.,Spec.Term,1962). The court 
confirmed the referee’s report which 
concluded that the Cuban order of 
intervention intended to give the in- 
terventor sole control over the con- 
duct of the litigation but that the 
order was not entitled to extraterri- 
torial recognition in New York. Ac- 
cordingly, the president of the cor- 
poration and his attorneys were held 
to be entitled to represent the de- 
fendant corporation. 

Schwartz v. Compania Azucarera Verti- 
entes-Camaguey de Cuba, 217 N.Y.S. 
2d 711 (N.Y.Sup.Ct, App. Div., 
1961) was a similar action under the 
same statute as involved in the pre- 
ceding case. The statute authorizes 
the appointment of a liquidation re- 
ceiver for the New York assets of 
foreign corporations which have been 
nationalized or ceased to do business. 
The corporation pleaded that the stat- 
ute was unconstitutional and, at any 
rate, inapplicable since it was neither 
nationalized nor had ceased to do 
business. The court upheld the con- 
stitutionality of section 977-b but 
found that the Cuban decrees confis- 
cating the Cuban assets of the corpo- 
ration had not nationalized the cor- 
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poration within the meaning of that 
provision. It remanded the case for 
determining the factual question of 
whether or not the corporation had 
ceased to do business. 

Stephen v. Zivnostenska Banka, Na- 
tional Corporation, 213 N.Y.S.2d 396 
(N.Y.Sup.Ct., Spec. Term, 1961) 
likewise involved application of 977- 
b of the New York Civil Practice 
Act. The precise issue concerned the 
power of the New York courts to 
control the collection and distribution 
of certain deposits and securities held 
in certain New York banks by a 
former Czech private banking insti- 
tution that had been nationalized by 
the Czech government. The Czech 
government claimed the assets to be 
exempt from seizure under New 
York court orders and, upon its re- 
quest, the Department of State inter- 
posed a qualified suggestion of im- 
munity to that effect. The court held 
that the “hybrid” immunity sug- 
gested by the Department of State 
amounted to an intrusion upon the 
judicial function and denied the mo- 
tion for modification of the restrain- 
ing orders and release of the assets 
claimed. 








Book Reviews 








RecENT PuBLicATIONsS IN THE Fietp oF Literary, ARTISTIC, AND INDUSTRIAL 
PROPERTY 


I, LITERARY AND ARTISTIC PROPERTY—COPYRIGHT 


Since the summer of 1960, when our last survey was published (9 Am. J. 
Comp. L. 522), six additional countries have adhered to the Universal 
Copyright Convention; among these was Nigeria and, at the time of this 
writing, another new African country, the Republic of Ghana, has enacted 
its Copyright Act of 1961 which quite obviously was framed with the in- 
tention to accede at the earliest possible opportunity to the Convention. 
Naturally, this continuing and widespread awareness of the importance of 
international copyright, in conjunction with the proposed revision of the 
U.S. Copyright Act of 1909, has resulted in focusing ever-increasing attention 
of legal scholars and students on the comparative aspects of the law of 
literary and artistic property. As in past reviews, the reader is referred to 
the bibliographical reports of the bi-monthly publication, The Bulletin, pub- 
lished by The Copyright Society of the U.S.A. at New York University Law 
Center, New York City, for additional information. 

It should also be noted that at the fourth joint meeting of the UNESCO 
Intergovernmental Copyright Committee and the Permanent Copyright 
Commitee of the International Union for the Protection of Literary and 
Artistic Works, at Madrid in September 1961, Resolution No. 40 was jointly 
passed, under which the International Union’s official publication, Le Droit 
d’ Auteur, shall in the future print as much material as possible in the English 
language, in addition to publication in French. 


(a) Publications in English 


Report of the Register of Copyrights on the General Revision of the US. 
Copyright Law, Washington: U.S. Government Printing Office, 1961. Pp. 
160. This report is by far the most important recent publication in the field 
of U. S. copyright law. It is based on 34 studies undertaken by the Copyright 
Office under the leadership of the late Arthur Fisher, with the assistance of a 
panel of U.S. copyright experts, preparatory to general revision of title 17 
of the U.S. Code. It draws to a considerable extent on laws of other countries, 
particularly those of Berne Union countries. The report, which is currently 
studied by US. bar associations and other professional groups, represents 
an important step toward preparation and enactment of a modern U.S. copy- 
right act. 


?Mention may be made also of another Copyright Office publication, Copyright Deci- 
sions, 1959-60 (Bulletin 32), Washington, D.C., Government Printing Office. This vol- 
ume, edited by Benjamin W. Rudd, Librarian of the Office, contains all federal and 
state copyright cases reported during the years 1959 and 1960, and is the 16th volume 
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Design Laws and Treaties of the World, Washington, The Bureau of 
National Affairs, Inc. (with A. W. Sythoff, Leyden, the Netherlands), 
1961. Looseleaf. This is a companion work to Copyright Laws and Treaties 
of the World (first reviewed here in 5 Am. J. Comp. L. (1957) 622). It was 
prepared in co-operation with UNESCO and the United International 
Bureaus for the Protection of Industrial Property and Literary and Artistic 
Works, under the editorial direction of Dr. Arpad Bogsch, Legal Advisor, 
United States Copyright Office. It includes the texts in English of the na- 
tional laws, decrees, and ordinances of France, Italy, Belgium, Germany, 
Switzerland, Mexico, the U.S.A., Great Britain, Canada, India, Australia, 
and South Africa, and of international multilateral conventions (The Hague, 
Paris, Berne, and Universal) which deal with international protection of 
designs. It is planned to supplement the volume as new or amended laws 
relating to design protection are adopted. 

Copyright Laws and Treaties of the World, Paris: United Nations Educa- 
tional, Scientific and Cultural Organization; Washington: The Bureau of 
National Affairs, Inc., 1956 (first reviewed in 5 Am. J. Comp. L. (1957) 
622). Looseleaf. Supplements to this important compilation have now been 
issued for 1959, 1960, and 1961. Pages have been added for the new African 
countries even where no information as to copyright statutes is available. 
In the latest (1961) supplement there is included the Cuban Law No. 860 
entitled “Institute of Musical Rights,” the new Swedish Copyright Law No. 
729 of 1960, and the latest information on adherences to the international 
conventions. 


(b) Publications in French 


Gerard Gavin. Le Droit Moral de L’ Auteur dans la Jurisprudence et la 
Légtslation Frangaises. Paris, Librairie Dalloz, 1960. Pp. 303, with bibli- 
ography. This book is the first thorough study of the moral right in the 
light of the French Copyright Act of March 11, 1957. It discusses all recent 
leading cases on the subject, including the now famous l’affaire Bonnard 
involving the rights in the paintings found in the late artist’s studio after his 
death. Professor Henri Desbois has written an introduction to the work 
which, as of today, is the most scholarly discussion of this timely subject. 

André Huguet. L’Ordre Public et les Contrats d’Exploitation du Droit 
d’ Auteur. Paris, R. Pichon & R. Durand-Auzias, 1961. This volume, prefaced 
by the former dean of the Law School at Poitiers, René Savatier, also deals 
with some aspects of the moral right and inalicnability. Its main purpose, 
however, is to consider the relationship between the public interest and the 
rights of authors. Traditional commercial practices and contractual arrange- 
ments between authors and users of copyrighted material are examined 
in the light of the French Copyright Law of 1957 with an over-all emphasis 
on those aspects of the public interest which are intended to protect authors 
in the exploitation of their creative work. 

Plinio Bolla. De la Convention Universelle sur le Droit d’ Auteur a une 
Convention Internationale sur les Droits dits Votsins, Leyden, A. W. 





in a series which covers substantially all U.S. cases on copyright and related subjects 
decided since 1909. 
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Sijthoff, 1958. Pp. 170, paper bound. This slim volume, published under the 
auspices of the International Academy of The Hague in conjunction with 
the Carnegie Foundation, offers three lectures presented at the Academy by 
one of the world’s most distinguished experts in international copyright. 
In the first of his lectures, Judge Bolla discusses the Berne Convention while 
the following lectures deal with the Universal Copyright Convention and 
the effort then under way toward an international treaty on neighboring 
rights (which, since Judge Bolla’s lectures at The Hague, has become a fact 
in the recent Rome Treaty of October 1961, which was signed by eighteen 
countries). 

Claude Jeannot. La notion ad’ “intéréts personnels” et l'écrivain. Lausanne, 
Nouvelle Bibliothéque de Droit et de Jurisprudence, 1960. Pp. 189. This book 
is still another discussion of the “right of personality” of writers and the 
philosophical basis of copyright with particular reference to the moral right of 
the author. There are, however, interesting chapters of “fair use” in reviewing 
and criticism, the rights of journalists and their limitations, and related prob- 
lems. The book includes a brief bibliography. 


(c) Publications in German 


1. West Germany 


Without doubt, the outstanding publication in German is Quellen des 
Urheberrechts. Gesetzestexte aller Linder und Tabellen tiber internationale 
Vertrége, edited by Philipp Mohring, Erich Schulze, Eugen Ulmer and Kon- 
rad Zweigert, Frankfurt am Main/Berlin, Alfred Metzner Verlag, 1961. Pp. 


552. Looseleaf. This is the first installment of what promises to be the most 
carefully prepared looseleaf source material in the German language on copy- 
right law and practice on an international basis. Thus far, the book covers the 
laws of Belgium, France, Great Britain, Luxembourg, the Netherlands, 
Austria, Switzerland, Turkey, and the United States. One of the great merits 
of this enterprise is the printing not only of German translations of the vari- 
ous copyright statutes but the printing in juxtaposition thereto of the com- 
plete original text of each act. In addition, the law of each country covered 
thus far is preceded by a systematic introduction into the law of the par- 
ticular country, including references to leading literature and basic decisions. 
It is this sort of introductory statement which will enable the student of 
comparative law to gain a real understanding of the different concepts which 
underlie the protection of literary and artistic property throughout the 
world. Particular care was taken in selecting the contributors who partici- 
pated in this effort. Thus, the editors were fortunate enough, to mention only 
one example, to secure the co-operation of Professor Dr. Ernst Hirsch of 
Berlin for the description of the recent Turkish Copyright Act, in the 
formulation of which he had taken a leading role. Anyone interested in 
copyright law and practice will eagerly look forward to subsequent install- 
ments of this important work. 

The Internationale Gesellschaft fiir Urheberrecht E.V. has published, 
through Verlag Franz Vahlen GmbH, Berlin and Frankfurt a.M., eight 
additional studies since our 1960 review, thereby bringing the total number 
of volumes published thus far to twenty-five. Das Jugoslawische Urheber- 
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rechtsgesetz—Zakon O Autorskom Pravu, 1960, pp. 97, is Volume 18 of 
this series and deals with the Yugoslavian Copyright Act of 1957, which 
is set forth both in Yugoslav and German.” Preceding the text of the law is 
an introduction by Professors Borislav T. Blagojevi¢ and Vojislav Spai¢ of 
the Universities of Belgrade and Sarajevo, respectively. It is interesting to 
note that, contrary to the trend in other European countries, the recent 
Yugoslavian Copyright Act has discarded the concept of domaine public 
payant, although that idea had found recognition in that country’s earlier 
Copyright Act of 1946. Since Yugoslavia does belong to the Berne Conven- 
tion, the present act had, of course, to be assimilated to that treaty. 

Erich Schulze. L’ Artiste et la Technique. (The Performer and the Tech- 
nique.) Pp. 40. Volume 19 is another contribution from the prolific pen of 
the General Director of GEMA, and offers a study in French, with an 
English translation, of the position of the performing artist and his need for 
protection, which, according to the author, must be found outside copyright 
law and, more particularly, outside the concept of Section 2 of the German 
Copyright Act, which has been interpreted to extend protection to performers 
and record manufacturers under the over-all concept of “Bearbeitung.” 

In Volume 20, Sind urheberrechtliche Verwertungsgesellschaften Kartelle? 
(Pp. 40), Professor Ernst-Joachim Mestmiacker of the University of Frank- 
furt, investigates the interesting and important question to what extent the 
German Performing Right Society, GEMA, must be considered a “cartel” 
or a monopolistic enterprise under the German antitrust law. The volume 
actually is an opinion prepared by its author on behalf of GEMA, to which 
a compare.uve study of the position of the American Society, ASCAP, is 
added. The conclusion is reached that, with regard to the relationship 
between GEMA and its members, i.e., more particularly with regard to the 
licensing of musical performing rights, the provisions of the German anti- 
trust law with regard to monopolistic enterprises will find no application 
since, contrary to American law, the mere existence of a monopolistic position 
does not constitute an antitrust violation. 

Dr. Schulze is also the author of Study 21, Le Conseil de l'Europe et le 
Droit d’ Auteur (The Council of Europe and the Author’s Right), Pp. 75, 
in both English and French, which reviews the place of the Council of 
Europe with regard to copyright. In this context Dr. Schulze critically dis- 
cusses the agreement already reached by the European Broadcasting Union, 
and the concern expressed by various authors’ organizations about this 
recent development. Apart from the already existing European agreement 
concerning program exchanges by means of television films and concerning 
the protection of television broadcasts, the Council of Europe has not taken 
an active part in European copyright affairs and is unlikely to do so in the 
light of considerable criticism with which the Council has met on the part 
of authors and their national and international organizations. 

Liberalisierung und Urheberrecht (Libéralisation et droit d'auteur), 
Volume 22, Pp. 60, is also under the authorship of Dr. Schulze, but is pub- 
lished in German and French and not in English. Under its unusual title, 


2? The Yugoslavian law is also treated in Professor Katzarov’s work, see Part II (c), 
2, below 
2, . 
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this comparative review of the law of European and some Latin-American 
countries tends to demonstrate the preferential treatment which the laws of 
numerous countries still give to their own authors as compared with foreign 
authors, particularly with respect to the creation of a so-called “cultural 
fund.” 

Volume 23, Charta des Urheberrechts, publishes the so-called “Charta” of 
copyright law which had previously been published in five languages in 
Volume 8, in the Japanese, Korean, Arabic, and Chinese languages. 

Volume 24 is a lecture on Copyright by Professor Werner Weber of the 
University of Gottingen, Urheberrecht und Verfassung (Pp. 34), discussing 
the constitutional aspects of copyright under the prevailing West German 
Constitution. 

Volume 25, Vortrége zum Urheberrecht (Pp. 69), offers a lecture by 
Prof. E. D. Hirsch Ballin, criticizing the neighboring rights doctrine as 
being alien to the basic philosophy of copyright, and a lecture by Dr. Schulze 
on church music and copyright. There are translations into French and 
English. 

Robert Biichen. Leistungsschutz und Urheberrecht. Hamburg, 1959. Pp. 
110. This is a doctoral thesis on the concept of neighboring rights presenting 
the author’s conclusions that whatever protection performing artists, manu- 
facturers of phonograph records, and broadcasters may be entitled to should 
be found outside of the law of copyright and in the realm of the law of un- 
fair competition. 


2. Switzerland 


Karl Diirr. Das Urheberrecht an Bau und Bauplan. Berlin, Bau und 
Boden, No. 6, Diirr Verlag, 1959. Reprint. This is a short but quite interest- 
ing discussion of copyright in architectural works under Swiss law. It appears 
that, contrary to our own law, buildings are capable of copyright protection 
and that even parts thereof may be protected if they present original 
aesthetic values. As an illustration of the extent to which buildings may enjoy 
copyright protection in Switzerland, the author reproduces a photograph 
of the outside of a block of apartment houses which would not seem to offer 
any unusual or noteworthy artistic elements even to those of us who may 
be favorably disposed toward including buildings and other architectural 
structures among copyrightable works. 


(d) Publications in Spanish 


United Nations Educational, Scientific and Cultural Organization. 
Repertorio universal de legislacién y convenios sobre derecho de autor. 
Compilado par la Organizacién de las Naciones Unidas para la Educacién, 
la Ciencia y la Cultura, en collaboracién con la Unién Panamericana, el 
Ministerio de Educacién Nacional de Espana y la Secretaria de Educacién 
Publica de México. Paris, UNESCO, and Madrid, Aguilar, 1960. 2 v. Pp. 
2817. This is the Spanish version of Copyright Laws and Treaties of the 
World. It was compiled by Manuel Canyes, Francisco Cervera, Juan O. Diaz 
Lewis, Gaspar Gomez de la Serna, Thomas Ilosvay, Luis Reque and Manuel 
White Morquecho, and will be kept current with annual supplements in 
Spanish. 
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II, INDUSTRIAL PROPERTY LAW-—PATENTS, TRADEMARKS, AND DESIGN 
(a) Publications in English 

G. C. Webster. Paients, Trade Marks and Designs in Africa. Pretoria: 
Patlaw Ltd. 1961. Pp. 146. This useful summary of the patent, trademark and 
design laws of the various African countries has been published by one of the 
leading specialists in this field in South Africa. No similar work offering the 
sources of industrial property law in the various African countries has been 
previously available. With the rapidly growing number of independent coun- 
tries, it becomes more and more important for practitioners outside Africa 
to have at least some guidance with regard to the method of protecting trade- 
marks, inventions and designs throughout that Continent; Mr. Webster's 
volume will satisfy the initial need for such information since it covers all 
countries except Egypt, which, of course, is now part of the United Arab 
Republic. 

An important step toward better international understanding of industrial 
property law was recently initiated by the International Bureau at Geneva, 
as a result of the entry into force on January 4, 1962, of the Lisbon text of 
the Paris Convention for the Protection of Industrial Property, which in 
Article 13(a) (a) provides that both the French and English languages shall 
be used in its publications. The first issue of the English edition of La Pro- 
priété Industrielle was issued from Geneva in January 1962, under the title 
Industrial Property. 


(b) Publications in French 


Christian Englert. L’invention faite par l’employé dans l'entreprise privée. 
Exposé de droit comparé. Basel, Verlag, fiir Recht und Gesellschaft A.G. 
1960. Pp. 239. The book constitutes the second volume in a series of studies 
of the law of industrial property under the editorship of two distinguished 
Swiss scholars, Professors Pointet, of the University of Neuchatel, and 
Dr. Troller, of the University of Fribourg. It offers a systematic and well 
documented study of the problem of the “shop right”—as it is called in the 
United States—and compares the different legal systems which prevail in 
this respect in France, Great Britain, Italy, Switzerland, West Germany, and 
the United States. These thorough and comparative chapters are followed by 
a short description of the Austrian and Swedish laws and a special chapter 
on the problem under the laws of the various Communist countries. We can 
only hope that many more similar studies devoted entirely to comparative 
law and reflecting an equal degree of scholarship and careful research may 
soon be published in this series. 

The timeliness of the author’s book becomes apparent when we bear in 
mind that the International Labor Organization is presently giving this sub- 
ject special attention with a view towards preparing an international conven- 
tion dealing with the rights of employee-inventors. The International Cham- 
ber of Commerce, too, has taken an active interest in the problem; moreover 
it had even been proposed by the International Confederation of Intellectual 
Workers that the problem be placed upon the Agenda of the recent Lisbon 
Conference on the revision of the Paris Convention. The Berne Bureau, how- 
ever, took the view that the employer-employee relationship was not proper 
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subject matter for inclusion in that international convention. On the other 
hand, it may be recalled that at the London Revision in 1934, a new article 
4ter was adopted, making it mandatory to mention the inventor’s name on the 
letters patent. 


(c) Publications in German 


As in the past, numerous valuable and scholarly studies touching upon the 
comparative and international aspects of industrial property have been pub- 
lished in the German language. 


1. West Germany 


There have been two additional volumes in the uniformly excellent series 
of studies, Schriftenrethe zum Gewerblichen Rechtsschutz, published by the 
Institut fiir auslandisches und internationales Patent-, Urheber- und Mar- 
kenrecht der Universitat Miinchen, under the directorship of Professor Eugen 
Ulmer. 

Horst von der Osten, Die Verkehrsgeltung im Warenzeichen-und Wettbe- 
werbsrecht und thre Festsellung im Prozess, 1960, pp. 136, is No. 7 in the 
series. Mr. von der Osten’s work derives from the author’s doctoral disserta- 
tion and is one of the most thorough studies to date of the problem of “distinc- 
tiveness” of trademarks, including particularly a number of chapters dealing 
with the method of proving distinctiveness and the territorial scope of pro- 
tection for established trademarks. The study devotes approximately one 
third of its pages to a definition and description of the concept of “Aus- 
stattungsschutz” (get-up), which, contrary to U.S. law, has found statutory 
recognition in the German law and has resulted in numerous decisions 
which have effectively protected business enterprises against unfair compe- 
tition in situations in which the courts in our own country would not, in all 
probability, have granted relief in the absence of specific statutory protection. 

Helmut Wirner. Wetthewerbsrecht und internationales Privatrecht. 1960. 
Pp. 142. This, No. 8 of the same series, is also an enlarged version of a 
doctoral dissertation and would seem to be even more interesting to the 
student of comparative law. It deals with problems of the conflict of laws 
in their relation to the law of unfair competition. The author carefully in- 
vestigates the extent to which a domestic court may apply its own law to 
tortious conduct committed abroad but falling within the concept of unfair 
competition under the /ex fori. These problems, of course, constantly arise 
all over the world and their significance will not be lessened but, perhaps, 
even increased with the coming into effect of the Common Market treaty. 
It is the author’s thesis that even in view of the principle of territoriality 
which prevails in almost every country with regard to trademarks, patents 
and designs, a more flexible principle of universality of protection may well 
have to be recognized when it comes to the suppression of unfair com- 
petitive practices. In an appendix to the second part of his study, the author 
has undertaken to review the leading cases on conflict of laws in this area 
in several European countries including Switzerland, Austria, the Nether- 
lands, Italy, France, Belgium and England. This is followed by a careful 
presentation of the present position of the U.S. courts, without overloo! ing 
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the controversial question of extraterritorial application of our antitrust 
laws. Dr. Wirner’s study is thus a fine addition to this series of publications. 

There have also been a number of scholarly studies published by the 
Verlag Chemie, Weinheim/Bergstr., publishers of the Gewerblicher Rechis 
schutz und Urheberrecht. 

Martin Elsaesser. Der Rechtsschutz bertihmter Marken. 1959. Pp. 176. Dr. 
Elsaesser’s volume covers to some extent the same problems which are dis- 
cussed in Mr. von der Osten’s above-mentioned book. It does, however, 
devote most of its pages to the concept of “celebrated trademarks,” or rather, 
to the question whether it would be advisable both domestically and within 
the framework of the internatioral conventions, to recognize the concept of 
a celebrated or famous trademark beyond that of “well known” trademarks 
as referred to in Article 6bis of the Paris Convention. The reader may 
perhaps recall that the problem of “famous” trademarks was much dis- 
cussed at the recent Diplomatic Conference at Lisbon, but that it was decided 
not to include any special provision in the Convention dealing with cele- 
brated trademarks beyond the existing Article 6bis.. While the bulk of Dr. 
Elsaesser’s work deals with German law and practice, there is much useful 
information and many constructive suggestions in the book which may serve 
as a basis for further international consideration of this problem. Particularly 
interesting, in the light of the present difficulties which trademark owners 
in the United States experience in protecting their trademarks against misuse 
in dictionaries, is the author’s observation that the transformation of a 
trademark into a “household word” as such should not lead to a loss of 
protection of such terms but, on the contrary, should enhance it as long as 
such word is still associated in the mind of the public with one particular 
concern. As an illustration of a famous trademark which may be used 
colloquially without having lost its trademark significance, the trademark 
“LEICA” is given. There is certainly no suggestion in Dr. Elsaesser’s work 
that a celebrated or famous trademark or name may be subject to forfeiture 
to the public as the result of having acquired the characteristics of a “house- 
hold” word. 

Elisabeth Noelle-Neumann and Carl Schramm. Umfrageforschung in der 
Rechtspraxis, 1961. Pp. 100. This study, also published by the Verlag Chemie, 
is perhaps the first modest effort in the German language to define the pre- 
requisites and evidential value of public opinion surveys or psychological 
reaction tests in the field of trademark infringement and unfair competition. 
While, under the strict rules of evidence in the United States, there has 
been much discussion of this problem here, little, if any, scholarly attention 
has been paid to the question in European countries, and it is interesting 
to read about those European decisions in which the courts have given 
weight to this type of evidence and to learn in a very graphic way by what 
method such tests have been conducted abroad. 

Dietrich Lewinsky. Warenzeichen Schutzfihigkeit. Munich: Carl Hey- 
manns Verlag KG. 1961. Pp. 114. The author, a patent attorney in Munich, 
has collected in one volume all German decisions, by the Patent Office as well 
as by the courts, concerning registrability of trademarks, including a very 
substantial number of trademarks or alleged trademarks sought to be pro- 
tected in Europe by American trademark owners. The present volume follows 
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two previously published studies dealing with likelihood of confusion be- 
tween trademarks on the one hand, and problems of classification and con- 
fusing similarity with regard to goods on the other. The present volume, 
however, has more significance for foreign attorneys in that it includes digests 
of the reasoning of pertinent decisions with regard to marks and names which 
have been considered as designations of origin, as descriptive, or as lacking 
distinctiveness for other reasons including, of course, those terms which, 
according to German practice, are absolutely incapable of acquiring trade- 
mark significance. 

Hans Kreidel. Der Patentvermerk. Weinheim/Bergstr.: Verlag Chemie 
GmbH. 1960. Pp. 87. The subtitle of this essay reads “A contribution to the 
problem of the patent notice in its international and comparative law 
aspects.” It is the purpose of this slim volume to inform businessmen and 
lawyers of the method in which an inventor or an assignee from him may 
properly advise the trade and the public of the fact that patent protection has 
been secured and is claimed for the product or for the process which has 
been used in manufacturing it. No similar survey of the pertinent civil and 
criminal statutory provisions has, to this writer’s knowledge, been previously 
made of this phase of patent law. 

Der zivilrechtliche Personlichkeits- und Ehrenschutz. Tiibingen, J. C. B. 
Mohr (Paul Siebeck), 1960. An opinion by the Max-Planck Institute for 
Foreign and International Private Law, Hamburg. This volume, which 
actually is much more than an “opinion,” is a study made by the Institut 
under the directorship of Professor Doelle of the University of Hamburg. 
In fact, the volume reflects the result of a careful study made by the Ham- 
burg institute on behalf of the West German Department of Justice, dealing 
with all aspects of private law protection of the so-called right of personality 
under French, Swiss, British and United States laws. This interesting essay 
in comparative law does not deal with the “property right” aspects but does 
examine the laws of the abovementioned countries with regard to problems 
of libel and slander, as well as problems dealing with the right of privacy 
and the “right of publicity” as recently recognized in the United States, 
and related problems. While the Max-Planck study does not, as a matter 
of fact, strictly belong within the scope of books covered in the present 
review, it offers much enlightening information on the way in which the 
tight of personality and a person’s right of privacy is dealt with in civil 
law countries; it certainly constitutes an important contribution to the 
literature on comparative law. 

Wilhelm Triistedt. Warenzeichen-Tabelle (Vergleichende Darstellung 
des Markenrechts im In- und Ausland), Munich, Wila Verlag fiir Wirt- 
schaftswerbung Wilhelm Lampl, 1961. Looseleaf. This is another attempt 
by a high-ranking official of the Patent Office to provide us with comparative 
charts and a brief description of the trademark laws of the various countries 
of the world. Apparently it is the author’s purpose to keep the work up-to- 
date by furnishing looseleaf supplements from time to time. While every 
effort has been made by the author to state the highlights of the trademark 
laws of each country with the maximum degree of accuracy which can be 
compressed into from two to four pages, it is, of course, unavoidable that 
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such condensation will not infrequently result in misunderstanding and 
ambiguity. Thus, the reviewer must admit that the description of the 
USS. trademark law and procedure in numerous instances cannot be relied 
upon as offering a workable guide to trademark practitioners. For instance, 
the author erroneously states that registrations on the Supplemental Register 
of the U.S. Trademark Act of 1946 cannot be renewed: To cite but one other 
example, the author indicates that five years “continuous” use may be relied 
upon to prove distinctiveness, while, in fact, an applicant must prove not 
only continuous but “exclusive” use of the mark to obtain registration on the 


Principal Register under Section 2(f) of the U.S. Act. 
2. East Germany 


Konstantin Katzarov. Gewerblicher Rechtsschutz und Urheberrecht der 
UdSSR und der Volksdemokratien Europas. Weinheim/Bergstr. Verlag 
Chemie, GmbH, 1960. Pp. 378. Although published by the publisher of the 
Gewerblicher Rechtsschutz und Urheberrecht of West Germany, this work 
of almost 400 pages is, without question, the most important study made thus 
far of the patent, trademark and copyright laws of the Soviet Union and its 
satellite countries. The author, who was a professor of law at the University 
of Sofia from 1951 to 1956 but is presently a patent attorney practising in 
Geneva, Switzerland, has undertaken for the first time a systematic and 
carefully edited description of the patent, trademark and copyright systems 
presently prevailing in the Soviet Union as well as in Albania, Bulgaria, 
Yugoslavia, Poland, Romania and Czechoslovakia. To the uninitiated, it 
would seem to be surprising that in these Soviet-dominated countries there 
still are some basic statutory provisions for the protection of industrial 
property and of literary and artistic works. It is most interesting for the 
student of comparative law to realize how the over-all social philosophy 
of the Communist regime has subordinated the concepts of patent, copyright 
and trademark law to the interest of the State without, at the same time, 
abolishing some of the basic ideas and special characteristics of these branches 
of the law. Professor Katzarov’s scholarly work will help us to understand 
that at least some of the countries discussed are still members of the inter- 
national conventions and have even taken an active part in the recent 
diplomatic meeting in Rome resulting in the new neighboring rights con- 
vention. Czechoslovakia, Poland and Yugoslavia actively participated in the 
Rome discussions and the last mentioned country was one of the eighteen 
which actually signed the Rome Treaty of October 26, 1961. In view of the 
fact that so little is known in our own country about the patent and copy- 
right laws of the Iron Curtain countries, it may well be a worthwhile under- 
taking to have Professor Katzarov’s book, or certain portions thereof, trans- 


lated into English. 


3. Switzerland. 


Rudolf E. Blum and Mario M. Pedrazzini. Das schweizerische Patentrecht. 
Bern: Verlag Stampfli & Cie., Volume III, 1961. Pp. 80. The third volume of 
this leading commentary on the Swiss patent law has now become available. 
The present volume covers all phases of the prosecution of patents in Switzer- 
land and a discussion of the remedies available to the inventor after the patent 
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has issued. As anticipated, the new volume is on a par with the first two, 
which have already made a permanent place for themselves in Switzerland 
and elsewhere. The patent bars all over the world are now looking forward to 
the last volume which, it is believed, will become available early in 1963. 
Theo. Fischer. Schadenberechnung im gewerblichen Rechtsschutz, Urheber- 
recht und unlauteren Wettbewerb. Basel, Verlag fiir Recht und Gesellschaft 
A.G., 1961. Pp, 203. Dr. Fischer’s book is the third volume in the series of 
studies of the law of industrial property under the editorship of Professors 
Pointet and Troller, referred to earlier in this review under Publications in 
French in connection with Christian Englert’s study of the problem of the 
“shop right.” The present volume owes its origin to a suggestion by Pro- 
fessor Troller. Any attorney practising in the United States in the field of 
industrial or literary property is aware of the extremely complicated problems 
which arise in connection with an award of damages and profits. Not only 
is it uncertain in what situations a victorious plaintiff may be awarded both 
damages and an accounting but the computation of each of these elements 
presents in itself a host of difficult legal problems, including, for instance, the 
question of apportionment of profits, a defendant’s right of deduction, etc. 
It is interesting and rewarding, therefore, to examine Dr. Fischer’s study 
which offers an exhaustive review of Swiss, German, and Austrian law con- 
cerning these problems. What we have said elsewhere in this review with 
regard to Volume 2 of this series in French equally applies to this work in the 
German language. May there be many more studies of this caliber to come! 


(d) Publications in Italian 


Giovanni Lancellotti. La repressione della concorrenza sleale negli Stati 
Uniti. Padua, Casa Editrice Dott. Antonio Milani, 1961. Pp. 282. This is the 
seventh study in a series published by the University of Milan under the 
general direction of Professor Mario Rotondi, one of the leading Italian 
authors and editors in the field of industrial property. The author, a student 
of Professor Rotondi, submitted his work as his thesis to the University of 
Padua. Dr. Lancellotti prepared his work while on a fellowship at Tulane 
University where he had the benefit of the assistance and advice of Professor 
Ferdinand Stone. Professor Rotondi has contributed a preface to the book 
which, in itself, is a brief study of the American law of unfair competition. 
The treatise is one of the most detailed foreign language discussions of the 
United States law which has been published to date. It would be difficult 
to find another foreign work which offers as complete and intelligent a 
description of the common law and statutory law of our country, including 
all aspects of passing off, misrepresentation, misappropriation and the concept 
of unfair competition under Section 5 of the Federal Trade Commission Act. 
Although the book does not have a detailed index, or a separate bibliography, 
it is sufficiently well organized to enable the Italian reader to become ac- 
quainted with the majority of leading United States court decisions, law 
review articles, and textbooks in this field. The book is a real tribute to the 
scholarship of the author, the editor, and the author’s advisor at Tulane Uni- 
versity, and will assure those European students who read Italian of a better 
understanding of the peculiarities and trends of the United States law of 
unfair competition. 
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I, INTERNATIONAL RESTRICTIVE BUSINESS PRACTICES AND THEIR RELATIONSHIP TO 
INDUSTRIAL PROPERTY 


As was to be expected, the problems which will arise and have already 
arisen under the restrictive practices provisions of the European Common 
Market Treaty are now receiving increasing attention, not only among 
businessmen and legal practitioners all over the world but among legal 
scholars as well. In view of the fact that these provisions of the Rome Treaty 
(Art. 85 et seq.) also make special reference to industrial property and, 
more particularly, to international agreements involving patent and trade- 
mark rights, it would not seem amiss to include in this survey a brief refer- 
ence to some of the leading works which have been published in this 
rapidly developing area of comparative law. Thus far five major works have 
been published in English which should not be missing from any library 
seeking to cover these aspects of the Common Market. 

Guide to Legislation on Restrictive Business Practices, Paris, European 
Productivity Agency of the Organization for European Economic Co-opera- 
tion (OEEC), 2 rue André-Pascal. Looseleaf. Thus far three volumes of this 
invaluable guide have become available. The first of these covers the antitrust 
laws of Germany, Denmark, Ireland, France and Italy. Most of the credit 
for preparing the uniformly excellent guide should go to the Consultant 
Editor, Mr. Boserup of Copenhagen, but experts in every country, all of 
whom occupy high government positions in their respective countries, have 
greatly contributed to the work. There will be found with regard to each 
country a brief historical review, an outline of the structure of the legislation, 
a selection of significant administrative and court decisions, and a bibli- 
ography. The Guide is published in two official languages, English and 
French, but is separately available in either of these. The second volume 
published in February 1960 has added complete sections on Norway, the 
Netherlands, Sweden, Great Britain and the United States, and the third 
volume, which was published in December 1960, adds Australia, Canada, 
Portugal, and especially informative separate sections on the European Coal 
and Steel Community and the European Economic Community, both 
implemented by carefully prepared lists of bibliographical material. The 
fourth volume, which is expected to cover Belgium, Luxembourg and 
Switzerland, will become available in the near future.’ 

American Enterprise in the European Common Market, Ann Arbor, 
University of Michigan Law School, 1960. 2 vols. Pp. 510 and 732. According 
to the preface to dene two volumes by Professor Eric Stein, of the Uni- 
versity of Michigan Law School, the work has been prepared “with the 
primary purpose “of helping those American lawyers who, because of their 
clients’ expanding activities, confront for the first time the problems of 


3The same European Agency under whose auspices the three-volume Guide has 
recently been published, also was responsible for an earlier publication prepared by 
Mr. Sgren Gammelgard in 1958, entitled Resale Price Maintenance, pp. 114, paper- 
bound. Mr. Gammelgard’s comparative study of the problems generally referred to in 
the United States as “fair trade,” and their legal and economic significance in numer- 
ous European countries and in Canada, ranks among the most objective studies of 
these problems. 
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trading with and trading in the European Common Market.” The work is 
designed, to quote its director once more, “to give an overall picture of the 
new legal framework of the market itself,” including a comprehensive 
discussion of antitrust problems, problems of taxation and—of special 
interest here—industrial property. It would seem to this reviewer that 
Professor Stein was overly modest in observing that “Better books on the 
European Common Market will no doubt appear very soon in this coun- 
try...” Thus far, at least, no work in the English language is available 
which could even be compared in coverage and scholarship with these 
two volumes. There is included in Volume 1 a chapter on industrial property 
covering approximately 60 pages, which constitutes the most enlightened 
discussion thus far published in English of the implications of the antitrust 
provisions of the Rome Treaty on patents, trademarks and “know-how.” 
The author of this particular chapter, Dr. Stephen P. Ladas, is well known 
not only as one of the world’s leading experts on international patent, 
trademark and copyright law, but also serves as Chairman of the Commis- 
sion for Protection of Industrial Property of the United States Council 
of the International Chamber of Commerce. It is not surprising then, that 
this chapter holds, at the present time, a rather unique position in American 
legal literature on the Common Market. The author’s observations and pre- 
dictions may soon be implemented by the coming into effect of the Regula- 
tions issued under Articles 85 and 86 of the Rome Treaty. Among other 
chapters of the work touching upon problems of unfair competition, special 
reference should be made to Professor Riesenfeld’s contribution in Chapter 
10, Volume 2, pages 196-342, entitled “Protection of Competition.” Before 
discussing the pertinent provisions of the Common Market Treaty, Professor 
Riesenfeld offers a review of the restrictive practices provisions under the 
national laws of each of the member countries. 

The Editors and the University of Michigan Law School should be 
congratulated for having provided us with so scholarly and, at the same 
time, an easily readable symposium on all significant aspects of the Common 
Market at the very initial stages of the treaty’s impact. 

Emile Benoit. Europe at Sixes and Sevens. (The Common Market, the 
Free Trade Association, and the United States.) New York, Columbia Uni- 
versity Press, 1961. Professor Benoit’s work offers a provocative discussion of 
the relationship between the United States and the European Common 
Market countries on the one hand, and the so-called “outer seven” on the 
other. The work is not so much a contribution to comparative law or the 
legal phases of the treaty as an evaluation of the effect which the Common 
Market and the European Free Trade Association of the “outer seven” may 
have on the economy and international trade position of the United States. 
Professor Walter Hallstein, the President of the European Economic Com- 
munity Commission, has contributed a foreword to this volume.‘ 


*One of the most interesting international projects ever undertaken resulted in the 
publication in 1961 of a book edited by Professor Wolfgang G. Friedmann and a 
number of research associates entitled Joint International Business Ventures, New York, 
Columbia University Press., Pp. 548. No comparable study of the use of the joint 
venture device in international trade has ever been published and fully half of the 
work consists of case studies and case reports of joint enterprises covering practically 
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The Proceedings of the International Conference on Control of Restrictive 
Business Practices. Glencoe, Ill., The Free Press, 1961. Pp. 380. This is a 
report of the Conference on the Control of Restrictive Business Practices, 
held at the University of Chicago in 1958, under the chairmanship of Pro- 
fessor Corwin Edwards. Practitioners and government officials from sixteen 
countries participated in the conference and the volume includes contri- 
butions on the restrictive practices laws of Austria, Belgium, Canada; Den- 
mark, France, Ireland, Japan and Sweden, all prepared by experts in the 
field. In addition, the public lectures offered on this occasion by British, 
Dutch, Norwegian and German high government officials on the antitrust 
provisions of their respective countries’ laws are printed in full. In the ap. 
pendix, all major legislative enactments since 1954, including a proposed 
Belgian act, are set forth. 

It is already apparent that, with the aid of foundation grants, more inter- 
national gatherings of this type will be arranged; indeed, at least one similar 
meeting has already been held last year at the University of Frankfurt and 
its proceedings have just become available: Cartel and Monopoly in Modern 
Law. Reports on Supranational and National European and American Law, 
presented to the International Conference on Restraints of Competition at 
Frankfurt/Main, June 1960. Edited by Institut fiir auslandisches und inter- 
nationales Wirtschaftsrecht, Frankfurt/Main, in co-operation with the In- 
stitute for International and Foreign Trade Law of the Georgetown Uni- 
versity Center. Karlsruhe: Verlag C. F. Miller, 1961. 2 volumes. Pp. 412; 
x 413-1016. This is undoubtedly one of the most important conferences yet 
held on the restraint of competition in the Common Market. It contains 
several papers touching on industrial property law; among contributors to 
volume 1 are Professors Kronstein, Steindorff, Giinther and Franceschelli. 
Volume 2 contains papers by Edward T. Tait of the Federal Trade 
Commission, a particularly interesting article by Sigmund Timberg, formerly 
of the Antitrust Division, U.S. Department of Justice, on “International, 
patent and trademark licenses and interchanges: the United States ap- 
proach,” and by Professor Kingman Brewster on problems posed by import 
and export associations. 

There have also been published the Proceedings, 1960 Institute on Legal 
Aspects of the European Community, Washington, D.C., Federal Bar As- 
sociation, 1960, pp. 218, paperbound. This, too, includes a brief chapter on 
restrictive practices as well as chapters dealing with patents and trademarks. 

This survey would not be complete without at least mention of the 196/ 
Institute on Private Investments Abroad, Albany, N.Y. Matthew Bender & 
Co., 1961, pp. 210, held under the auspices of the Southwestern Legal 
Foundation. The Institute includes, among other contributions, a scholarly 
article by Sigmund Timberg entitled “Antitrust and Patent Provisions of 
the European Common Market Treaty.” 


WALTER J. DERENBERG* 





the entire world. Professor Friedmann’s book will undoubtedly be specially reviewed 

and discussed in many leading law reviews. We can do no more in this annual survey 

than to make brief mention of this recent publication and the pioneering place which 

this book, based on four years research within the framework of Columbia University’s 

International Legal Studies will hold in the antitrust literature of the United States. 
* Board of Editors. 





1. 10 


tive 
is a 
ices, 
Pro- 
teen 
ntri- 
Jen- 

the 
tish, 
‘rust 
: ap- 
osed 


ater- 
ilar 
and 
dern 
aw, 
n at 
nter- 
y In- 
Uni- 
412; 
yet 
-ains 
‘s to 
relli. 
rade 
erly 
onal, 
ap- 
port 


egal 
As- 
r on 
irks, 
1961 
er & 
egal 
larly 
s of 


ewed 
vey 
shich 
sity’s 
tates. 


BOOK REVIEWS 


Recent LirerATuRE ON THE CONFLICT OF Laws 
Tue UNitep STATES AND CANADA 


The purpose of this review of current literature in the field of conflict of 
laws is to notice various works, which have been received by the American 
Journal of Comparative Law and to which it may be useful to draw attention 
in this manner. Accordingly, the account presented does not pretend to be 
exhaustive, either as a listing of the works published or as a critical examina- 
tion of those to which reference is made; unfortunately, considerations of 
time and space do not allow a more elaborate survey of such nature. The 
present instalment, which it is hoped may be continued for other countries, 
is devoted to works that have appeared in recent years in the United States 
and Canada. 


Raset, E. The Conflict of Laws. A Comparative Study. Volume II, 2nd 
edition, prepared by Ulrich Drobnig. Michigan Legal Studies. Ann Arbor: 
University of Michigan Law School, 1960. Pp. xlii and 715. 


It is now over fifteen years since the first volume of the late Ernst Rabel’s 
comprehensive survey of the various systems of conflicts law appeared in 
1945; three additional volumes were published, respectively, in 1947, 1950, 
and 1958. An understanding account of this monumental work is to be 
found in Professor Rheinstein’s review of the fourth and concluding volume 
and the revised edition of the first volume in this Journal (Volume 9 (1960) 
at p. 119), and in his review the circumstances under which the revision of 
the first two volumes was undertaken by Dr. Drobnig, under an arrangement 
with the Max-Planck-Institut fiir auslandisches und internationales Privat- 
recht in Hamburg, are indicated. It is therefore sufficient for the former 
editor of the Michigan Legal Studies to express his appreciation of the sup- 
port given to this work by the University of Michigan Law School and of 
the generous co-operation of the Institut in the enterprise. In so doing, it may 
be noted that, despite unfortunate delay in the press, the present revised 
edition of Volume II, which incidentally does not include as many or as 
important changes and additions as the revised edition of Volume I, effec- 
tively brings the materials up to January 1, 1959, and in particular it is but 
just for the editor to record his thanks to Dr. Drobnig for the competent and 
effective manner in which the revision of the two volumes was made. 


Enrenzweic, A. A. Conflict of Laws. Part One: Jurisdiction and Judgments. 


St. Paul, Minn.: West Publishing Co., 1959. Pp. xxiv, 366. 


In the United States, where as in other fields of law the current discussion 
of problems of conflicts law is very largely dispersed in articles appearing in 
the numerous law reviews, the publication of two systematic treatises by 
recognized authorities in 1959 has been a welcome addition to the literature 
on the subject. Both the present work by Professor Ehrenzweig here re- 
viewed and the work by Professor Leflar noted below, while contrasting in 
method as well as in content and design, are substantial contributions; they 
are of the more interest and value in view of the few available texts that 
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seek to provide a coherent and more or less comprehensive account of the 
present law of the conflict of laws in the United States. 

The author of the first of these works is a member of the Board of Editors 
of this Journal, whose writings in the field of conflicts law and other branches 
of jurisprudence are widely known. The book under review is devoted to 
Jurisdiction and Judgments and is to be followed by a second Part on Choice 
of Law, with which it is expected to be republished as an integrated volume, 
The contents of the present Part include a General Introduction (to both 
Parts) relating to Jurisdiction and Choice of Law, Unitarian and Pluralistic 
Theories, International and Interstate Conflicts, and Sources, followed by the 
three chapters into which the subject matter of Part One is divided. Chapter 
One; Will the Court Take the Case? is concerned with questions of pro- 
cedural capacity, jurisdiction and proper process, forum non conveniens and 
the related doctrines of dismissal, “discretionary” or mandatory. Chapter 
Two deals with Recognition of Foreign Judgments—the theory of recogni- 
tion, its requirements, its mode, scope, and effect. Chapter Three: Divorce, 
Annulment and Their Incidents contains subchapters on Dissolution of 
Marriage, Support, Children’s Custody, and Annulment. As this resumé 
suggests, the basic arrangement of the subject matter is clear and logical. 
Except for the employment of certain novel terms, not infrequently felicitous, 
and unusual classifications, such as the subsumption of the enforcement of 
foreign judgments as an aspect of their recognition, and the grouping of 
such judgments on the merits with the exception of public policy under the 
elastic caption “Substantive Propriety,” the chief departure from conventional 
modes of exposition is the systematic treatment of access to courts as a major 
aspect of conflict of laws under the head of procedural capacity. This has the 
merit of enabling the rules in question, ordinarily scattered or left out of 
consideration for conflicts purposes, to be correlated in the perspective of con- 
flicts law. 

As stated in the preface, the book “is written not only for practising 
lawyers and teachers but also for students” (p. xi). It is described as “an 
attempt to assist lawyers and teachers in their struggle against the con- 
ceptualism and inconsistent terminology which have hampered the natural 
growth” of the law of conflict of laws (ibid.). For this purpose, reliance is 
placed on current practice, with occasional reference to historical materials, 
to support the positions advocated. For the rest, the cases antedating the past 
two decades are incorporated, which is to say silently interred, by citations to 
leading articles. In short, the declared object of the treatise is to provide a 
critical exposition of current practice and at the same time to reform existing 
misconceptions by applying an “unorthodox technique” to an “unorthodox 
subject” in the company of the “pioneers of the new era.” (ibid.). 

This fresh outlook, given the author’s imaginative virtuosity in analysis, 
his animus against conventional legalism, and his disposition to consider 
legal questions in terms of social justice, challenges attention. It raises a 
variety of problems of much practical interest—indeed, for an attentive 
reader almost every page bristles with points that provoke consideration. 
Particularly in the field of jurisdiction and judgments, which in the re- 
viewer's opinion is both more difficult and, judged by the frequency of cases 
turning on issues of jurisdiction, also of more practical importance than 
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choice of law, such a critique is to be welcomed, the more so since this 
branch of the subject has not attracted a fair share of attention in the 
literature of conflicts law. This is the more useful, as the time is ripe to con- 
sider, and we may add evaluate, the newer developments that treatises pub- 
lished a generation or even a decade ago were not in position to take into 
account. Moreover, the concentration of systematic detailed analysis on the 
current decisions and literature in the work, makes it a most useful guide to 
the recent materials. For the advanced student, looking for topics to explore, 
or for the practitioner concerned to anticipate the “angles” in his client’s case, 
a treatise of this character has obvious virtues. 

At the same time, such virtues are attended by their defects. The urge to 
reform craves attention and tends to be impatient of things as they are. A 
reading of the volume leaves an impression that the author is at times more 
concerned to flush the rabbits in the garden of conflicts law than to make 
sure to catch them. For example, the author’s well-known proposal to 
differentiate interstate from international conflicts of laws is advocated on a 
hypothetical basis on the ground that it may possibly conduce to greater 
liberality in the treatment of cases arising within the United States and, as we 
may suspect also, to more chauvinistic discretion in dealing with those from 
abroad. It may of course be plausibly presumed that at the outset the 
jurisprudence of the United States in the field of the conflict of laws bor- 
rowed from the British and other models of what was believed to be common 
international practice, but no evidence is offered that in the current scene 
the decisions in international cases, which are relatively few, have had a 
marked or insidious effect on interstate practice. 

Parenthetically, if the reviewer may be indulged a reference to his own 
conclusions on this matter, it is clear in the history of conflicts law that this 
branch of law has been most fully developed, in the course of its evolution 
since the 12th Century, within what may be described as federal legal com- 
munities, such as the United States of America; for ordinary practice, the 
norm is established by the far more numerous decisions in interstate or 
“federal” cases; and it would unnecessarily and undesirably complicate an 
already sufficiently complicated subject matter to duplicate analysis by a 
strict separation between interstate and international cases, as proposed— 
there are differences of course, but these are specialized and do not warrant 
a general distinction. For the most part these differences are due to reasons 
of state or to local interests, alien to the objectives of conflicts law. The basic 
question is whether such a distinction should be emphasized for the purposes 
of private litigation, or for that matter even the line between domestic and 
conflicts cases, so far as the need to do justice between the parties is con- 
cerned, The truth is—and it is sometimes insufficiently considered—that 
every conflicts case involves also non-conflicts law. 

Likewise, on the question of “transient” jurisdiction and the related de- 
velopment of various types of extraterritorial jurisdiction and of the forum 
non conveniens doctrine, which involve a number of problems beyond the 
scope of a review, the author’s criticism of personal service on transients and 
his apparent approval of the extension of extraterritorial jurisdiction might 
advantageously be substantiated, the first by reference to the history of per- 
sonal service (which conceivably might show that in England as on the Con- 
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tinent the notion that the defendant in a personal action is entitled to be sued 
in his own place or court was not unknown) and on the other hand by a 
comparative account of the British and civil-law systems of competence and 
jurisdiction. As it may be gathered that the author looks to an evolution in 
the United States towards the European conceptions, a more express indica- 
tion of what these may be would be of special interest as a basis for the 
evaluation of current trends in this country. 

Similar observations could be made on a variety of other statements, 
especially in the General Introduction, but we must content ourselves with 
reference to but one or two. For example, it is intimated on page 5 that the 
reception in America of Huber’s ideas may be due to ethnical ties with the 
Netherlands. While the influence of the Netherlands in American legal 
history is not to be discounted, and certainly not by this reviewer, it is in- 
congruous to view cultural importations and interactions of this nature 
during the 17th and 18th Centuries through the ethnical and nationalistic 
spectacles that have been the mode since the middle of the 19th Century. 
Previously, the development of the doctrines of the conflict of laws, while 
concentrated from time to time in Italy, France, the Netherlands, and later 
Germany, was not a parochial but a common European discipline. In 
Huber’s case, despite the fact that, as Kollewijn has indicated, they were 
more or less disregarded in the Netherlands, his influential works, written 
in Latin, were widely read and cited elsewhere and thus were integrated in 
the European stock of ideas in conflicts law. The fact is that the author’s 
incidental explanation of Huber’s influence in the United States, presented 
without supporting evidence, ignores the circumstance that his works are 
cited in various English and American decisions antedating Story and were 
available to him. It may be remarked in passing that, in the same passage, 
the author, who in this respect is in the company of Dicey, states that Story’s 
“comity of nations” is also a comity of the courts, a discretion vested in the 
courts with respect to the application of foreign law; this notion, it may be 
repeated, is inconsistent with Story’s conception of the conflict of laws as a 
branch of the common law. One may of course argue with Bentham that 
the common law itself is discretionary, but this certainly was not Story’s view. 

A more substantial illustration of what seems to be unduly sanguine con- 
struction is the reading of the case of Blake v. McClung, 172 US. 239 (1898), 
at pages 50, n. 38 and 58, nn. 34, 35, as precluding discrimination in payment 
to local creditors, which the author maintains has removed the reason for 
the rule against allowing suits by foreign personal representatives. On its 
facts, the case primarily involved the incidence of the Privileges and Immuni- 
ties Clause on the distribution of the assets of an insolvent foreign corpora- 
tion; even under a latitudinarian practice of constitutional construction, it is 
certainly excessive to extend the holding to cases of preference to local 
creditors where the estate is that of a solvent decedent. In the same connec- 
tion, it is also said that the case of Kentucky Finance Corp. v. Paramount 
Auto Exchange, 262 US. 544 (1933), at page 50, n. 38, “probably” overruled 
the exclusion of foreign corporate creditors from the protection of the Clause, 
as allowed in Blake v. McClung, ibid. But the later case was a decision under 
the XIVth Amendment that a foreign corporation, being a “person” entitled 
to the equal protection of the laws under the Amendment, could not be 
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required to bring the corporate books in for examination, as non-residents 
were exempt from such requirement except when served with notice and 
subpoena within the State. This also seems a speculative venture into unex- 
plored interstices in the constitutional atmosphere. 

The validity of the argument as a basis for the contention that the reason 
for the rule against suits by foreign personal representatives has disappeared, 
must be left to those more adept than the reviewer in the esoterica of con- 
stitutional interpretation. But two observations may be made; first, that the 
amount payable to the creditors of an estate is a question to be distinguished 
from that of the place where they may require payment, if there are assets 
in several jurisdictions; and second, that the rule in question is an adjunct 
to the localized system for the administration of decedents’ estates in the 
United States. There have been criticisms of the system, but it exists, not 
merely for historical reasons but also on the practical ground that a State 
may properly provide within the constitutional limitations, for the satisfac- 
tion of its tax claims and the claims of local creditors out of assets found 
within the State. 

Despite these examples, which could be multiplied and justify caution in 
taking the exposition as representative of current doctrine in the field of 
conflicts law in the United States, this initial instalment of Professor Ehren- 
zweig’s work has the conspicuous merit of providing a systematic and needed 
critique of a most practical and difficult branch of conflicts law. In so doing, 
he has not only furnished a useful guide to the current literature and cases 
but has also directed attention to a number of questions that deserve con- 
sideration in the light of modern trends. Use of the work is facilitated by a 
Summary of Contents, a Table of Contents, a list of Abbreviations, a Bibliog- 
raphy of treatises and monographs, domestic and foreign, a Table of Cases, 
and an Index. 


Leriar, R. A. The Law of Conflict of Laws. Indianapolis, New York: The 
Bobbs-Merrill Company, Inc., 1959. Pp. Ixxii, 467. 


Professor Leflar’s treatise, The Law of Conflict of Laws, now in the second 
edition, reflects his extensive experience both in teaching the subject and as 
a former Justice of the Arkansas Supreme Court. As indicated in the preface, 
the first edition was prepared as a treatise on the Arkansas law in lieu of a 
state annotation to the Restatement of the Law of Conflict of Laws, and is 
now brought to date in this new edition by the inclusion of all Arkansas deci- 
sions to January 1, 1959, treated as part of the law of the United States on 
the conflict of laws. This exposition of the subject in terms of the law of a 
particular state has the special advantage, as exemplified in this work, of 
dealing with the cases not only by reference to general considerations but at 
the same time in the light of the specific terms of local practice and the 
special problems presented in the Arkansas cases. In this manner, the author 
has with some success achieved the purpose of the work “to give a fair picture 
of the American law as it typically operates in any one of the states today.” 
(p.v). 

The book is divided into twenty-five chapters, conventionally arranged. 
After an introductory chapter and one on domicil and related concepts, in 
which reference is made to homestead, settlement, and citizenship, as well 
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as domicil and residence, four chapters follow on jurisdiciional topics: ju- 
dicial jurisdiction over things, over persons, over corporations, and grounds 
not to exercise jurisdiction. The remaining chapters are primarily devoted 
to choice of law topics. Chapters 7 and 8 deal with Characterization in Civil 
Cases and Procedural Matters. Chapters 9-12 treat Judgments and Public 
Acts, Foreign Corporations, and Criminal Law. The following chapters 
cover torts, contracts, workmen’s compensation, land, moveables, marriage, 
divorce, marital property, support, relationships with children, and succes- 
sion. Chapters 22-24 are devoted to the administration of decedent’s estates, 
receiverships and curators, and trusts. The last chapter is on State Taxation, 
A table of cases and an index facilitate use of the work. 

With this arrangement, Professor Leflar gives a precise lawyer-like account 
of the conflicts of law of a more or less typical American jurisdiction, in 
which current legislative developments are duly noted. Like Professor 
Ehrenzweig’s treatise, the work is concerned with present-day law, but 
from an expository and, except by implication, uncritical viewpoint, gen- 
erally sympathetic to the Restatement. The discussion of the theoretical 
problems developed in the American literature is summary. There is no effort 
to consider the history of prevalent doctrines or their international implica- 
tions, much less to provide comparative evaluation—all this is dispatched with 
breath-taking economy in little more than a page. Despite these limitations, 
with which we are not disposed to quarrel as they doubtless reflect the 
range of the author’s interests in the subject, his understanding of the issues 
presented in the cases, and even his hyperobjective disinterest in criticism of 
the law as it is, of which the catalog on pages 215-7 of ten possible solutions 
for cases of interstate defamation, and the objections to each, may be cited as 
an illustration, are instructive. It may be noted, by way of precaution, that 
in the discussion of the problem presented in In re Schneider's Estate, 198 
Misc. 1017 (1950), at page 271, there is no intimation that the Swiss law was 
incorrectly construed by the New York court. And it is also to be remarked 
that, in his consideration of the rules relating to contracts, the author follows 
the peculiar, and in the reviewer’s opinion, the erroneous disintegration by 
Beale, reflected in the Restatement, of the traditional doctrine as formulated 
by Story. To this, and not to Story’s principle, is the supposed bedlam in this 
branch of the subject chiefly to be attributed. But these are items not atypical 
in expositions purporting to represent the law as it is, with which caveat the 
work may be recommended as a concise conventional conspectus of 
American conflicts doctrine in practical terms. 


Ercueserry O., A. American-Chilean Private International Law. No. 10. 
Bilateral Studies in Private International Law. Published for the Parker 
School of Foreign and Comparative Law, Columbia University. New 
York: Oceana Publications, 1960, Pp. 95. 


Detaume, G. R. American-French Private International Law. Second edition. 
No. 2. Bilateral Studies in Private International Law. Published for the 
Parker School of Foreign and Comparative Law, Columbia University. 
New York: Oceana Publications, 1961. Pp. 220. 


These are two useful additions to the series of Bilateral Studies in Private 
International Law, for which we are indebted to the Parker School of 











unt 


sor 
but 
en- 
ical 
fort 
ica- 
vith 
ons, 
the 
sues 
1 of 
ons 
1 as 
that 
198 
was 
ked 
OWS 
by 
ited 
this 
ical 
the 


of 


10. 
rker 
New 


jon, 
the 
sity. 


vate 
1 of 








1961 | BOOK REVIEWS 479 


Foreign and Comparative Law of Columbia University, to which attention 
has been drawn in a previous issue of this Journal (Volume 8 (1959) at pp. 
375-381). These add to the Series a concise but adequate and valuable treat- 
ment of the private international relations between Chile and the United 
States by Professor Etcheberry of the University of Chile, and a new and 
much improved edition of the volume dealing with Anglo-French Private 
International Law by M. Georges R. Delaume, a contributor to this Jozrnal. 
The former volume, in addition to the nine chapters in which the materials 
are presented (Introduction, Nationality and Domicile, Condition of Aliens, 
Status, Capacity and Family Law, Succession on Death, Obligations, Com- 
mercial Law and Related Topics, Monetary Law and Exchange Control, 
Civil Procedure), includes a brief note on Abbreviations, a Table of Cases, 
and an Index. 

In the revision of the Study on Anglo-French private international rela- 
tions, the objective as stated by the author has been “to carry forward the 
comparative approach attempted in the first edition. To that end, new topics 
have been added to those somewhat haphazardly selected the first time, and 
the material has been rearranged to increase the cohesion of the study as a 
whole and also to reflect the changes which have occurred in American- 
French private relations since 1953,” at page 14. As a result, not only have the 
contents been enlarged from 78 to 220 pages, but they are disposed under a 
logical arrangement that enhances the value of the volume. There are two 
Parts: the first entitled “The Establishment Climate,” which the author 
warns should not be regarded as constituting a “guide” to American invest- 
ment in France, and the second covering “The Conflict of Laws,” with 
which the study is more particularly concerned. Part One contains chapters 
on The Law of Treaties, Nationals or Aliens?, Condition of Aliens, Taxa- 
tion, and Exchange Control and Monetary Problems. The chapters in Part 
Two treat: Domicil, Qualification, Public Policy, Renvoi, Domestic Relations, 
Inheritance, Contracts, Marital Property, Corporations, International Juris- 
diction of Courts, Recognition and Enforcement of Foreign Judgments, 
Divorce, International Judicial Assistance, and Arbitration. It is not feasible 
in this connection to consider the contents in detail, but at least the author 
is to be commended for the careful manner in which the extensive materials 
relating to the subject have been surveyed. The work will be invaluable for 
those concerned with problems arising in the increasingly important sphere 
of Anglo-French relations. Access to the subject matter is facilitated by tables 
of Abbreviations, of Cases, American, French, and Miscellaneous, an Index, 
and the reproduction of the texts of the Consular Convention of February 
28, 1953, and of the Convention of Establishment of November 25, 1959. 


Henman, R. J. The Conflict of Laws and the Statute of Frauds. Seattle: 
University of Washington Press, 1961. Pp. ix, 180. 


This monograph is a valuable addition to the specialized literature avail- 
able in the United States on particular problems of the conflict of laws, in 
this case the Statute of Frauds. The groundwork of this study, according to 
the author, was done in graduate research at the instance of Professor Arthur 
L. Corbin and later extended for publication at his suggestion, and as also 
appears from the Acknowledgement, in his general approach, the author is 
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chiefly indebted to the late Professors W. W. Cook and E. G. Lorenzen. 
Basically, after a very brief introduction recalling the case of Leroux v. 
Brown, 12 C.B. 801 (1852), the fons et origo of this disputed matter, the 
work consists of a series of chapters in which the American decisions con- 
cerning the application of the Statute in conflicts cases are concisely sum- 
marized, under the heads: General Class of Agreements, Land Sale Compen- 
sation Agreements, Leasing Agreements, Land Interest Disposition Agrce- 
ments, and Agreements concerning Testamentary Dispositions, followed by 
five chapters presenting the author’s critique of and conclusions from the 
decisions. These are designed to support the principal thesis advocated in the 
work, namely, that the Statute of Frauds, except when expressly provided 
to the contrary, should be deemed to have exclusively domestic incidence, or 
in the language used in the conflicts books, should be characterized as “sub- 
stantive.” These chapters deal, respectively, with the Trends of the Decisions, 
“Substance” versus “Procedure,” Reconsideration (which is to say a recapitu- 
lation of the showing in the cases thus considered), Conflict of Laws Contract 
Rules, and Proposed Rules. The 435 detailed and useful notes, for the in- 
convenience of the reader, are segregated at the end on pages 121-171; there 
are also an Appendix, giving a precise, if somewhat cryptically devised, classi- 
fication of the decisions, a Table of Cases, and an Index. 

In the Introduction, referring to the observation of Frederic Harrison that 
the confusion in the conflict of laws is not “anything like so great as it ap- 
pears at first sight,” it is remarked that in the decisions concerning the Statute 
of Frauds the reverse is true—the confusion that they present on first impres- 
sion “is nothing compared to that which actually exists.” (at page 3). 
This alarming statement, which is fairly substantiated by the analysis 
of the decisions presented by the author, prompts some even more alarming 
reflections. viz—If the 114 cases analyzed exhibit such contrariety as is made 
to appear, on the basically simple question what law should determine 
whether specified contracts should be evidenced by writing to be actionable, 
valid, or good, how much reliance can justifiably be placed on judicial deci- 
sions as the source of law? Or are we to suppose that the trouble has been 
due to the fact that the problem started off on the wrong footing in Leroux 
v. Brown (ibid.), as seems quite probable, and that the question really is how 
to correct the inveterate imprint of erroneous analysis? If so—and this pro- 
cedure is much complicated when it is sought to synthesize the judicial deci- 
sions at various times from many jurisdictions—the law must be extrapolated 
from considerations of policy that the decisions may substantiate but on dis- 
puted issues do not unambiguously express. 

It is not necessary to pursue this train of inquiry further than to suggest 
that, assuming the analysis of the cases indicated, the recommendations of 
the author and the grounds on which they are supported are of special 
interest. Briefly summarized, the proposals submitted are: that the ground 
is open for reconsideration ab ovo of the subject matter; that the Jex fori as 
such should never be applied to determine whether a contract should be in 
writing; that the domestic Statute of the place where a factual situation is 
localized should be applied; that, in the case of nonlocalized transactions, i.c., 
those in which the operative facts are not exclusively connected with a single 
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jurisdiction, the Statute should be strictly construed and accordingly no 
Statute of Frauds should apply; that, by way of exception, agreements re- 
lating to interests in land should be governed as respects form by the law 
of the situs. For the justitication of these proposals, and of the suggested rules 
in which they are specified, the reader must be left to the exposition of the 
author. This is precise and painstaking, but too discrete to be easily read. 
And the presentation, which leaves much to be read between the lines, 
could advantageously have been fortified in various respects; for example, 
there is no explicit analytical examination of the questions involved in the 
documentation of agreements, no serious effort to trace the historical develop- 
ment of requirements that certain contracts should be in writing, and still 
less a comparative consideration of the solutions in other legal systems, which 
might well be of special value to determine how the problem presented by 
the author’s analysis of the cases should be resolved. But these limitations in 
no wise detract from the value of the monograph as an exposition of the 
American decisions on the Statute of Frauds, which is a contribution for 
which those interested in the subject are to be much indebted to the author. 


CasteL, J. G. Private International Law. A Comparative Study of the Rules 
Prevailing in Canada and the United States, Toronto: Canada Law Book 
Co. Ltd, 1960. Pu. Ixxviii, 326. 


As Dr. Falconbridge points out in the Foreword to this concise compar- 
ative study of the rules of the conflict of laws in Canada and the United 
States, it is an obviously useful contribution to the literature on the subject, 
first, since it makes readily available in the United States an exposition of 
Canadian rules of private international law, and second, since it fills a gap 
in the existing works available to Canadian readers—it is the first book in 
twenty years covering the whole field of private international law in Quebec 
as well as the other provinces of Canada. The work will be found especially 
useful by readers on this side of the border not only for these reasons, but 
also since it provides, up to January 30, 1960, comprehensive citations to the 
Canadian decisions, the numerous relevant statutes, Federal and Provincial, 
and the various articles in the law reviews relating to Canadian international 
private law. 

The text is divided into three Parts. Part I. General, after a short introduc- 
tion in two pages, includes chapters on the Sources of Canadian Private Inter- 
national Law—this gives a brief review, with detailed citations, of the sources, 
which those unfamiliar with the Canadian legal system will find useful—on 
Aliens and Citizens, Foreign Corporations in Canada, Taxation, and Domi- 
cile, Part II. Conflict of Laws, also has a summary introduction, followed by 
chapters on Characterization, Renvoi, Procedure and Proof of Foreign Law, 
Domestic Relations, The Law of Property, The Law of Contracts, and For- 
eign Torts. Part III. includes two chapters dealing, respectively, with Juris- 
diction and Foreign Judgments, and a final chapter, General Conclusion. In 
addition, Part IV. Appendices reproduces the texts of the Canada-United 
States Income Tax Convention of 1942 and of Section 38 of the Canadian 
Estate Tax Act of 1959; there also are well-prepared Tables of Cases, Statutes, 
and Abbreviations, and a subject Index. While the succinct character of this 
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work precludes critical discussion of the various interesting problems to be 
found in the Canadian materials, it provides a useful compendium of the 
Canadian rules as compared with those in the United States, supported by 
unusually comprehensive citations to the decisions, statutes, and literature. As 
such, it will be found most useful, if not indeed indispensable, for those who 
are concerned with the Canadian private international law. 

It would be improper to close this review of the American and Canadian 
literature on the conflict of laws without mention of the second and largely 
revised edition of Dr. Falconbridge’s Essays on the Conflict of Laws, first 
published in 1947. This important work, published in 1954, deserves more 
extensive consideration than can be given on this occasion, but which it is 
hoped may be possible in the near future. 

HESSEL E, YNTEMA* 


* Board of Editors. 


PerityEAN, H. Fondements et mécanisme de la transmission successorale en 
droit francais et en droit anglais. Paris: Librairie Générale de Droit et de 
Jurisprudence, 1959, Pp. iii, 502 (including index). 


This work, the twelfth in the collection Bibliothéque de Droit Privé, is 
sub-titled “Etude de droit comparé et de droit international privé,” which 
well indicates its wide scope. The author sets himself an original and interest- 
ing task. In the first half of the book he explores the distinctive features of 
the English and French systems for the transmission of property on death. 
From this confrontation of their antagonistic principles and techniques he 
proceeds in the second half of the book to throw fresh light upon the English 
and French conflictual rules applicable in matters of succession. 

In his preface, Professor Batiffol characterizes the law of succession as “the 
synthesis of the civil law” in that it intermingles elements from the law of 
persons, from property law, and from the law of obligations. On this account 
it offers a rewarding, if difficult, field for comparative study. The present 
work admirably demonstrates this fact. 

The author is well equipped to overcome the difficulties of his task. Besides 
being able to draw upon his own practical experience in the winding up of 
Anglo-French successions, he has a deep intellectual understanding both of 
the detailed legal rules and of the underlying philosophies of the two sys- 
tems. He has also a complete mastery of the two languages, so that, while he 
writes in French, he constantly translates technical terms or practitioners’ 
idioms from one language into the other. At times he does this so liberally 
that his text is almost as much in English as in French, which does not con- 
duce to easy reading. But the reader will sympathize with the author in his 
desire to communicate the nuances of each term of art. And this he manages 
to do in almost every instance; indeed it is surprising how well informed he 
is of the jargon of the English practitioner, information acquired doubtless 
in the course of his own professional practice. Occasionally he goes astray: 
thus, an English lawyer would not speak of “carrying owt” the business of 
the deceased (p. 93) but of “carrying it on” (as correctly stated in the index, 
at p. 465); and the reference on p. 50 is to that strange animal the “corpora- 
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tion sole,” not, as the author states, to a collectivité. But such lapses are few 
and of trifling importance. 

In his description of the (highly original) English system of administra- 
tion by personal representatives the author demonstrates convincingly that 
English law is concerned essentially with the transmission of the property 
left ownerless by reason of the death, and he contrasts this with the French 
law, whose immediate concern is rather the continuation of the personality 
of the deceased in the person of his heir. That the property vests in the heir 
is only incidental to the wider object. 

In general, this description of the English system (extending over pp. 37- 
142) is clear and accurate. He errs, however, in seeking to relate to feudal 
doctrine alone, or even primarily, the general supervisory jurisdiction of the 
English courts over the conduct of the administration entrusted to the 
personal representative; much more discussion was needed here of the histor- 
ical connection of this jurisdiction with that of the ecclesiastical courts. In- 
deed, perhaps the only serious gap in M. Petitjean’s account is his surprising 
failure to deal with the role of the Courts Christian in the development of 
the modern English law of succession. It is significant that the very full index 
of 42 pages does not include any reference to the Church, the Ordinary, or 
the ecclesiastical courts. M. Petitjean’s approach is too Jaic in this respect: 
the English law of succession cannot be divorced from the English church. 
Thus, the true ancestor of the President of the Probate, Divorce and Ad- 
miralty Division as the parking-lot for decedents’ estates pending the grant 
of letters of administration was not, as the author states, the Crown, but the 
Ordinary in the diocese. 

It is the lack of historical insight on this point which causes the author to 
make the statement (on p. 91) that “the administration of the personal 
representative is only one of the many cases of the application of the trust.” 
This does not make sufficiently clear that the office of personal representative 
is distinct historically from that of trustee and remains distinct in the modern 
law by reason of the former’s active duties: the law charges him with a par- 
ticular mission to perform which marks him off from the ordinary trustee, 
although as he enjoys all the latter’s powers it is tempting to identify the 
two offices. It is however misleading to represent the one as simply a species 
of the other. 

Even more misleading are the two statements on p. 19 that “it would be 
almost inconceivable in England that a big fortune could be transmitted 
other than by will” and that “English law has no equivalent of our institution 
of hereditary reserve. Thus freedom of testation is exercised pratiquement 
d'une fagon absolue.” Both statements are exaggerations. The intestacy of a 
wealthy person is uncommon but certainly not “inconceivable.” And the 
English family provision legislation exercises a considerable restraint upon 
the freedom of testators. Certainly the English legislature believes that the 
family provision statutes are effective, or they would not have extended their 
application in the Matrimonial Causes (Property and Maintenance) Act, 
1958, a statute to which the author does not refer. Nor would everyone agree 
with the author’s footnote dismissal of this legislation as too far removed 
from the French reserve to affect his statement in the text: the techniques are 
very different but they serve the same object. 
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Again, is it true, as the author states on p. 25, that “our (i.e., the French) 
classic distinction between property and possession is unknown in England 
and remains untranslatable in English legal language for the good reason 
that property, in the absolute sense in which we understand it, does not 
exist”? He is referring of course to English land law and to the notion of 
the Crown as le propriétaire foncier unique du royaume. But if the author 
had referred to the latest edition of such an elementary textbook as Stephen’s 
Commentaries on the Laws of England he would have found the “unknown 
distinction” fully discussed in a chapter entitled “Ownership and Possession.” 
Since M. Petitjean wrote the above passage, the matter has also been treated 
by Professor F. H. Lawson in his Introduction to the Law of Property. It is 
a pity that M. Petitjean did not refer to the late Professor Hargreaves’ article 
“Modern Real Property” in 19 Modern Law Review (1956) 14, in which he 
demolishes the “myth” that only the Crown “owns” land in England. Con- 
tinental lawyers deceive themselves by taking at face value the terminology 
of English law. What is true (and the author well makes the point) is that 
the English conveyancer thinks rather of title or, more precisely, of “relativity 
of title” than of ownership. 

A more general criticism of this part of the book is that the author leans 
too heavily for his English law upon Halsbury’s Laws of England and Rank. 
ing, Spicer and Pegler, Executorship Law and Accounts. He seldom refers 
directly to the relevant legislation and never to the law reports. This pre- 
dominance of textbook or doctrinal citations gives a very continental un- 
English look to the footnote authority for his statement of the English law. 
Nor would an English lawyer rely so exclusively upon these particular 
treatises. 

When he turns to describe the French law (pp. 143-230) the author brings 
out well the essential differences between the two systems of devolution. 
English law, placing its emphasis upon the property of the deceased, divides 
the procedure of winding up into two stages—the administration of the 
estate and its distribution to the beneficiaries. In contrast, French law effects 
an immediate devolution of the undivided inheritance upon the beneficiaries, 
although it may postpone to a much later date the ultimate parcelling up of 
the estates into separate shares; it follows that the French scheme finds no 
place for the institution of personal representatives, the linchpin of the 
English system. Only in one case in French law does the author find a close 
parallel to the English system, namely, in the “vacant succession,” which 
occurs where no heir can be found to succeed to an estate or the known heirs 
renounce their interest or simply neglect to claim it. In this situation French 
law nominates an administrator with functions akin to those of the English 
personal representative; moreover, attention is then focussed upon the assets 
forming the estate instead of upon the continuation of the deceased’s per- 
sonality. 

In the second part of his book the author demonstrates the thesis of his 
compatriot Bartin that the private international law of any country is always 
the reflection of its internal law. Although both France and England give 
the appearance of adopting the same solutions of their conflictual problems 
in matters of succession, namely, the paramountcy of the lex situs for im- 
movables and of the lex domicilii for movables, the author unmasks the very 
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real divergences behind this similarity, divergences that are paralleled and 
explained by the contrast in their domestic procedures for the transmission 
of decedents’ estates. He summarizes his conclusions as follows: 


“Because English law is based on the primacy of the property in the 
succession, coupled with the procedural character of its transmission, 
its defensive reaction finds expression in a rigid territorialisme; this is 
effected by the simultaneous application of the lex situs and the lex fori 
to the phase of administration, regarded as the essential phase of the 
succession process, and by the persistent influence of the administration 
upon the phase of distribution, which is open to non-territorial laws. 
But the very rigour of this territorialism allows English law to observe 
strict impartiality in the determination of the lex domicilii according to 
the facts alone and without discrimination between British subjects and 
the foreigner. French law, by contrast, has evolved towards the su- 
premacy of the person as the centre of gravity of the law of succession; 
hence it is under constraint, through the application of the personal law, 
to give full scope to foreign laws, and because it is unable to protect itself 
within its own territory by an appeal to the real law, it has counter- 
attacked abroad with the weapon of the personal law, applying French 
law to its nationals in a manner which is at once sweeping, unilateral 
and exorbitant.” 


The author bases these conclusions upon a penetrating and original study 
of the conflictual rules of the two systems, projected against the background 
of their domestic laws. His argument is closely reasoned and at times highly 
involved. This leads him to add emphasis by an excessive use of italics: on 
some pages as much as a fifth of the text may be italicized. This device is 
greatly overworked. Also questionable is the habit of long headings or sub- 
headings to sections: these headings, which at times run to three or more lines, 
amount to summaries of the following pages of text. It might have been 
better to have adopted shorter but more frequent headings, thereby avoiding 
some of the longer stretches of unrelieved text where the reader is apt to 
lose his way, e.g. pp. 377-397. 

But these minor criticisms cannot detract from the general value of this 
scholarly and painstaking book, which breaks almost virgin ground in 
comparative legal studies. At a time when the closer integration of the 
United Kingdom with Western Europe seems imminent, it is most opportune 
that the author should shed new light upon this meeting point of the French 
and English legal systems. 

L., NEVILLE BROWN* 


*Senior Lecturer in Comparative Law, Assistant Director of Legal Studies, Univer- 
sity of Birmingham, England. 


Larenz, K. Methodenlehre der Rechtswissenschaft. Berlin/Gottingen/Heidel- 
berg: Springer Verlag, 1960. Pp. 381. 


Many characteristics of the civil law stem from the principle that the courts 
must find the final justification for their decisions in the provisions of the 
enacted law, whether code or statute. Hence the core of civil law legal method 
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is interpretation and application of the enacted legal rules. The highly in- 
teresting work of Professor Larenz is a critical analysis of this legal method 
in German law. The author seeks to show that legal science has developed 
a method of its own, a method “scientific” in that it aims at rationally veri- 
fiable knowledge, and not a mere technique or art. 

His work is divided into two parts, the first historical-critical, and the sec- 
ond systematic. The historical-critical part discusses the various theories of 
legal method and legal science from Savigny (1779-1861), who marks the 
beginning of modern legal science, to the present. He begins with Savigny. 
This is followed by a discussion of the 19th century “jurisprudence of con- 
cepts” (Puchta, Ihering, Windscheid), which was dominated by the idea 
that law is a closed system of logical concepts. The next chapter deals with 
the various positivist approaches: the psychological (Bierling), sociological 
(Ehrlich), and free law schools (Biilow, Kantorowicz, Isay), the juris- 
prudence of interests (Heck, Stoll) and the pure-law theory (Kelsen). The 
author next turns to the 20th century theories which were critical of one- 
sided positivism: to Stammler, the Neo-Kantians (Lask, Radbruch, Sauer), 
the Neo-Hegelians (Binder, Schénfeld) and the phenomenologists (Reinach, 
Welzel, G. Husserl). Finally he discusses the various recent trends: the 
transformation of the jurisprudence of interests, which still has a strong 
influence on the practice of the courts, into a “jurisprudence of values,” which 
shifts the emphasis from the interests and conflicts of interests to value judg- 
ments, and the “relative natural law” tendencies. The author’s critical dis- 
cussion of these theories is of absorbing interest and is presented with his 
characteristic lucidity, but it would be impossible to give a detailed treatment 
of his views here. 

The second part is naturally of much greater interest to the foreign reader, 
as it contains a profound critical exposition and analysis of the process of 
interpretation and application of the law. The emphasis, as indicated above, 
is on the enacted law which occupies a dominant position in the German 
system, irrespective of the fact that judicial decisions have become increasingly 
important. The author begins with an analysis of the legal rule (Rechtssatz), 
its logical significance, and the interplay of legal rules in law. He also dis- 
cusses the various special roles played by legal rules: they may elucidate a 
legal concept or term by defining it, they may restrict the scope of an- 
cther provision, they may complete a provision by referring to other pro- 
visions. He examines the subject-matter (Tathestand) of a rule and the role 
concepts and abstractions play in it. In the following chapter he turns to the 
application of legal rules to a fact situation. In this chapter we find many 
subtle observations, especially with regard to the intricate problem of legal 
assessment of a fact situation; whether this assessment implies a selection of 
the applicable rule, how far there is a “subsumption,” how far social expeti- 
ence and value judgment affect this assessment—all these are discussed. 
Next follows an analysis of the interpretation of statutes, both the historical 
interpretation, that is, the intention of the legislators, and the more widely 
accepted objective-teleological interpretation, which considers the present-day 
significance of a provision. 

The fourth chapter deals with the fascinating problem of “development” 
of the law by judicial action. Although a system of codified law is in theory 
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complete, de facto it contains “gaps,” situations for which no answer can be 
found in the enacted law by application of the ordinary rules of interpreta- 
tion. In order to fill these “gaps” the courts have to resort to “development” 
of the law (Rechtsfortbildung). This can be done, where the “gap” consists 
ina lack of an adequate provision, by analogous application of another pro- 
vision, or by application of a “general principle” of the law deduced from 
several provisions which point to an implied general principle. Up to this 
point the activity of the courts may still be considered nothing more than 
“interpretation.” But they are faced sometimes with the problem of develop- 
ing the law in the face of existing provisions which are imperfect or out- 
moded, leading them to change the positive law or create new legal institu- 
tions. As the author points out, to consider this activity mere “interpretation” 
of the positive provisions, a view still widely maintained, is a misconception. 
The courts in such situations are creative in “finding” the law, although not 
completely free, as their results must be in harmony with the spirit of the 
legal order. Professor Larenz believes that the circumstances in which such 
creative “development” of the law is justified are: (a) where it meets a 
pressing need of everyday life, an example being the chattel mortgage 
created by judicial practice; (b) where it follows from the “nature of the 
thing,” that is, it is inherent in the nature and purpose of an institution; 
and (c) where it is required by the prevailing ethical principles of the legal 
order, as was the case with damages for the so-called “culpa in contrahendo” 
or reliance-damages for failure to conclude a contract, uncollectible under the 
existing provisions because there was no contractual obligation. The author 
is careful to point out that even under these circumstances the courts should 
change the prevailing law only where a state of legal emergency (Rechtsnot- 
stand) arises, in other words, where such a change is compelling and 
inescapable for economic or ethical reasons. 

The last chapter of the work deals with the structure of concepts and the 
system existing in the law. It would be difficult to discuss adequately all that 
isin this chapter. One most original observation may be mentioned however. 
The author recognizes the necessity and usefulness of abstract legal concepts, 
but doubts that such concepts can explain the sense and meaning of legal 
phenomena in their interrelations with the legal system. This explanation, 
he points out, is largely furthered by the understanding and use of “types.” 
A typological description of a legal phenomenon in its social setting brings 
out characteristics which help to clarify the significance of its other character- 
istic qualities and which point to interrelations with regard to other legal 
phenomena or other legal institutions. 

This may be illustrated by the example of the contract of partnership. 
The “normal type” of such contract is an agreement in which several persons 
bind themselves mutually to promote a common object by co-operation, 
especially by agreed contributions, and for this purpose form a community 
of persons. Description of the typical qualities of partnership will reveal 
characteristics which could not be gathered from the abstract concept of 
partnership as defined in BGB § 705, thus the parties’ right of participation, 
their duty of loyalty, etc. The “type” of a partnership is richer in features 
than its abstract concept. Now, according to express provisions of the law, 
the rules applicable to partnerships are also applicable to the unincorporated 
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association (BGB §54). However, when we consider the “typical” charac- 
teristics and function of such an association which may have several thousand 
er more members, it becomes obvious that it differs from a “typical” partner- 
ship where the mutual trust and co-operation of a limited number of persons 
seems to be the decisive feature of the legal relationship. Such association, 
though without corporate personality, as a “type” is more related to the 
corporation proper than to partnership, and the solution of the code to class 
it with partnership was erroneous. The social facts proved to be stronger 
than abstract legal thought and by provisions in the contract of partnership 
and by other various devices the unincorporated association has been ren- 
dered more and more similar to the corporation proper. Observation of the 
typical partnership and the typical unincorporated association makes it ob- 
vious how unhappy the solution sought by BGB § 54 has been. 

An observation and analysis of types makes it possible to recognize the 
structural differences of “typical” social and legal relations and to reach 
conclusions for the more fruitful interpretation and development of the law. 
Especially in the field of comparative law, where the barrenness of mere 
comparison of abstract concepts and definitions soon becomes obvious, does 
the comparison of typical legal institutions promise most for advancement 
of an adequate understanding of similarities and differences. 

Not only is Professor Larenz’s Methodenlehre a fascinating work, but the 
clarity of its exposition and his elegant style make it a pleasure to read. 


CHARLES SZLADITS* 


* Associate in Comparative Law, Parker School of Foreign and Comparative Law, 
Columbia University. 


Hurst, J. W. Law and Social Process in United States History. Ninth Series 
of the Thomas M. Cooley Lectures. Ann Arbor: The University of Michi- 
gan Law School, 1960. Pp. xvii, 361. 


In these five essays, Professor Hurst considers what law has meant in the 
experience of people in the United States. His approach is at once philo- 
sophical, anthropological, and historical. But, his first essay contends, the 
subject-matter of United States legal history cannot be limited to telling of 
the form and working of legal institutions as if they were self-sufficient and 
self-contained entities. The “ideas and emotions which constitute people’s 
feeling of life, its fire or its tedium, its hope or its despair, its energy or its 
weariness, its quality as experience uniquely met and individually shaped or 
as circumstance faceless and impersonal, compelling surrender of all original 
and particular response”? warrant also a telling. 

“Drift and Direction” is the title of the second essay, one which argues 
that the most influential part of what happened in the growth of this society, 
including the growth of its law, came about out of the cumulative drift of 
circumstance, or in response only to the most immediately perceived func- 
tional demands of social institutions, rather than out of effort directed at 
basic decisions. Thus it was that the Supreme Court in 1852 held that 
admiralty jurisdiction must be deemed to embrace the libel of a vessel for a 


2 Pp. 16, 11. 
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collision on Lake Ontario,’ notwithstanding prior doctrine that such juris- 
diction did not extend to inland waters beyond the ebb and flow of the tide. 
Structural elements comprising land, people, knowledge, opportunity, and 
scale of operations favored change over stability here. The demands of social 
function, in sum, entailed social inertia and deliberated direction. 

The third essay is called “Initiative and Response.” As in 1934 the Supreme 
Court held that state legislation might properly embrace the regulation of 
pricing in the milk industry,® the impact of which decision was to provide 
social leverage and serve promotional ends, the use of law to foster men’s 
initiative is held to be demonstrable through an analysis of this nation’s 
culture, one which put central value upon the growth of man’s competence 
as a maker and doer, but at the same time bred a bastard pragmatism that 
prized likeness, opportunism, and the superiority of intuition over reason. 
This notwithstanding, how did law generate purpose and considered choice? 
By channeling into law’s forms the flow of life’s substance from outside the 
law, we increased purposeful initiative by attracting desire, cultivating aware- 
ness, economizing effort, and legitimating will. By providing formal legal 
resources within which particular interests could legitimately seek expression 
or particular events or experience be brought to awareness, law encouraged 
men to risk the inconsistency necessary to experimental increase of knowledge 
and competence. 

In the fourth essay, “Leverage and Support” are considered. Here it is 
established that the legal order provided not only forms to shape thought 
and feeling, but also means to give impetus for action. Law has been used 
to validate the distribution of all forms of secular power, to muster and 
dispose of parts of the nation’s economic and moral resources to help struc- 
ture the common life. Its leverage and support functions were exercised 
especially through law’s control of force and its powers to allocate resources. 
The leverage use of law accorded with the basic values of society, despite 
tensions with market-oriented and egalitarian attitudes, effecting increased 
awareness and purposed decision through legitimating and arming men with 
capacity for decision, legitimizing and subsidizing sources of discontent and 
criticism, promoting the generative effects of knowledge, and providing 
means for more rationalized law-making. The segregation cases* suggest 
how a choice of values and means have been brought to awareness and 
definition so as to provide a basis for the initiation of decision. The support 
functions of law went to maintain values of continuity in experience, eco- 
nomic productivity, context (of social institutions), and community cohesive- 
ness. The social security system is perhaps illustrative. 

The direct and indirect force wielded by law is the subject of the fifth 
and final essay, entitled “Force and Fruition.” The Dorr rebellion, the 
Homestead strike, and the Debs contempt case are the types of power clashes 
that exemplified the need for law’s preventive function, armed as it was with 
a reserve of violence to provide an ultimate sanction, and a potential force to 
provide the ultimate means to make the political process an effective, inde- 


* The Propeller Genesee Chief v. Fitzhugh, 53 U.S. (12 How.) 443. 
3 Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505. 
* Brown v. Bd. of Ed. of Topeka, 349 U.S. 294, 75 S.Ct. 753 (1954). 
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pendent source of criticism and creation in social life. The law’s reserved 
force set bounds to extreme claims of class, religion, and faction; its structures 
and procedures contributed to build independent influence for political 
processes as a check upon other forms of power, economic opposition not- 
withstanding. Into the formal legal process were built safeguards so that 
the law’s legitimate monopoly of violence might not be subverted to destroy 
rather than protect constitutional order. The principles of civil control of 
the military, limitations upon political disqualification, protection of limited 
commitment in political undertakings, and accountability of all civil authority 
were underscored. The trend in our legal history, on balance, was to wield 
law’s force rather by structuring situations than by directly compelling men’s 
wills. 

It is common to find individuals who seek for particular purposes to 
enlarge their perspective by resort to historical materials which throw light 
upon the evolution of existing institutions or help to provide an under- 
standing of the source of some of society’s problems. It is less common to 
find an individual whose breadth of knowledge and whose understanding of 
social institutions permit him to perceive relationships between the past and 
the present which can serve to guide the development of institutions needed 
to make society function. Still more rare is the one whose perceptive insights 
permit him to observe the interaction between human behavior patterns 
and the institutions which both mold and respond to such behavior and to 
evaluate the role which those institutions play in society. One such rare 
individual is Professor Hurst, who makes this with this volume of lectures, 
a fascinating end in itself of the study of legal history. Within the system 
he has conceived there is poetry, symmetry, integrity, and profundity. 
From without one may discern semantic niceties, preoccupation with un- 
moored abstractions, and debatable sequiturs. It is the reader’s duty to focus 
his attention upon the social import of the law’s action, to remember that 
the legal order is a framework which at once bounds behavior and is also 
susceptible of remodelling, to note that while the law can, within limits, 
coerce patterns of behavior, its capacity to induce change is limited. These 
lectures constitute a fine contribution, for all who are interested in the 
factors which affect our societal operations. 

HILLIARD A, GARDINER * 


* Lecturer in Law, The City University of New York. 
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Proceedings of the 1960 Institute on 


Legal Aspects of the European Com- 
munity. Washington, D. C.: Federal 
Bar Association, 1960. Pp. 218. 


Errera, J., et al. Euratom, Analyse et 


Commentaire du Traité. Preface by 
P. Guillaumat. Bibliothéque de 
l'Institut Belge de Science Politique. 
Brussels: Librairie Encyclopédique, 
1958. Pp. 436. 


As the European Communities, 
representing approximately 179 mil- 
lion people, are becoming a factor in 
international economic and atomic 
activities, so pari passu their struc- 
ture, nature and mission increasingly 
attracts the attention of lawyers, 
economists, businessmen, and _politi- 
cal scientists. 

Last year, the Federal Bar Asso- 
ciation sponsored, in co-operation 
with other interested organizations,' 
a conference for the purpose, as Mr. 
M. S. Massel observes in the Editorial 
Note, of informing American lawyers 
about the European Community,” so 


1 The section of International and Com- 
parative Law of the American Bar Asso- 
ciation; the American Society of Interna- 
tional Law; the American Foreign Law 
Association; the Washington Foreign Law 
Society; and the Foreign Law Committee 
of the Bar Association of the City of New 
York. 

* The Institute speaks about the Euro- 
pean Community, rather than about the 
three existing and separate Communities. 
This Community is then defined as “the 
broad pattern of relationship between the 
Six: Belgium, France, Germany, Italy, 
Luxembourg and the Netherlands.” AIl- 
though such procedure is a permissible 
theoretical categorization of individual 
characteristics of the Coal and Steel Com- 
munity, the Economic Community, and 
Euratom, it seems to lend itself to an easy 


confusion when practical arrangements are 





that they can competently advise 
their clients doing business in that 
area. The inquiry was narrowed to 
three areas of particular interest in 
practical counselling: the legal-politi- 
cal framework of the Community 
and institutional developments; gen- 
eral background of business firms, 
taxes and finance; and finally, the 
pattern of regulations designed to 
remove restrictive and monopolizing 
business practices from the market 
of the Six. 

The European Communities are 
complex bodies. Thanks to Professor 
Eric Stein’s analysis, which is pre- 
sented with great authority and ac- 
quaints readers not only with prob- 
lems of the Economic Community 
but also with wider issues of the Six 
and the Seven, the reader is pro- 
vided with an excellent and concise 
frame of reference for subsequent 
discussions. Articles by T. Vogelaar 
and M. Gaudet further complete this 
general orientation with a discussion 
of Euratom, and the Communities’ 
underlying legal systems. 

In the second area of inquiry, Mr. 
Oppenheimer’s comparative study of 
different business forms used in indi- 
vidual countries of the Six, deserves 
attention. It is richly documented 
and is of considerable practical value. 
This also applies to analyses of the 
tax structures, and of financing 
operations, competently presented by 
R. Palmer Baker, Jr. and Louis R. W. 
Soutendijk, respectively. 

Legislation against business restric- 





discussed. An uninitiated reader may miss 
the most significant point which is that 
what applies to one Community does not 
necessarily apply to the others in spite of 
the fact that in all three Communities the 
same six states are associated. 
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tive practices is nowhere without am- 
biguities. In the six countries asso- 
ciated in the European Communities, 
the situation is further complicated, 
because in addition to the Communi- 
ties’ antitrust legislation, there are 
still individual municipal provisions. 
Without P. Verloren van Themaat’s 
and Fernand Spaak’s inquiries into 
these problems, an American lawyer 
might not have been able to under- 
stand the intricacies of this blending 
of national and supranational legal 
systems. 

There are still other interesting 
articles which limitation of space for- 
bids to mention. On the whole, how- 
ever, the Institute’s mission in inter- 
national business education seemed 
to be achieved. 

The second publication, prepared 
by Professor J. Errera of the Brussels 
University in co-operation with other 
experts in this field,* turns its atten- 
tion exclusively to the Treaty and 
some pertinent Protocols and Con- 
ventions* concerning the European 
Atomic Energy Community—Eura- 
tom. 

The authors subject this material 
to a searching and competent, para- 
graph-by-paragraph analysis and in- 
terpretation. Their sound knowledge 
of events and negotiations preceding 
Euratom, as well as thorough famili- 
arity with the preparatory works 
(such as the Spaak Report, etc.) and 
the other two treaties constituting 
the Coal and Steel and the Economic 
Communities, enables them to make 
their comments sub specie of the 
larger structure of European integra- 








3E. Symon, Director of International 
Relations of the Study Center for Nuclear 
Energy, Brussels; J. van der Meulen, Di 
rector in the Ministry for Economic Af 
fairs, Brussels, and L. Vernaeve from the 
Secretariat of the Coal and Steel Com- 
munity, Luxembourg. 

# Among others, the Convention relative 
a certaines institutions communes aux 
Communautés Europécnnes, and the Proto- 
cole sur les privileges et immunités. 
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tion. In fact, their analysis is rich in 
cross-references and comparisons with 
similar provisions and institutions in 
the other two European Communi- 
ties. This helps the reader a great 
deal since quite a few arrangements 
in Euratom can only be appropriately 
understood when seen against the 
common background of all the three 
Communities. 

On the other hand, the authors’ 
contention that, since the Euratom 
treaty is merely a particular and ex- 
ceptional arrangement within the 
general framework of the economic 
integration, whenever there are no 
specific provisions in Euratom, the 
general provisions of the Economic 
Community have subsidiary validity, 
is open to doubt. Of course, there is 
no question that such an interpre- 
tation could be in conformity with 
general rules of interpretation. It may 
be also noticed here that this opinion 
is also shared by Mr. Vogelaar, Di- 
rector General of the Joint Legal 
Service of the European Community, 
in his above quoted article in the 
Federal Bar Association publication. 
Nevertheless, the problem encoun- 
tered here is, as this reviewer he- 
lieves, not whether Professor Errera’s 
opinion can be sustained by general 
rules of interpretation, but whether 
the policy objectives of the Member 
States in Euratom would automati- 
cally permit this interpretation. The 
present attitude of some of the Mem- 
ber States makes this rather dubious. 
Evidently, we must wait for the 
Single Court’s decision on the final 
delineation of relationship between 
the European Communities. 

The book provides the reader also 
with very useful prefatory remarks 
on the European Relance, and in the 
closing sections, with notes on Eura- 
tom’s relations to other international 
organizations. Two indexes, one to 
the Euratom treaty and protocols, the 
other to analysis and comments, will 
certainly be appreciated by all the 
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readers of this extremely valuable 
compendium.° 
JAROSLAV G. POLACH 





5 An English text is now available in a 
(stencilled) translation provided by the 
United States Joint Publication Research 
Service. It should be, however, pointed out 
that on page 198, para. 4, a substantial 
error occurred when the French réglement 
was translated as recommendation. 


Hansury, H. G. English Courts of 
Law. London: Oxford University 
Press, 1960. Pp. 196. 


The historical background of Eng- 
lish courts of law from the twelfth 
century to the present, and the place 
they occupy in the complicated net- 
work of English government, ac- 
companied by descriptions of the part 
played by Parliament, judges, barris- 
ters, solicitors, and juries, are some 
of the matters with which this work 
concerns itself. Interestingly  pre- 
sented are accounts of the impact of 
the Norman Conquest, and the 
changes wrought by Henry II, in- 
ceptor of the system of royal writs 
and the principle of the “King’s 
Peace.’ How common law jurisdic- 
tion came to be distributed between 
Common Pleas, King’s Bench, and 
Exchequer, under Edward I in the 
thirteenth century, and how the three 
separate, though interdependent, 
branches of government were there- 
after institutionalized, are also de- 
scribed. The development of writs in 
equity, and the enactment of statutes 
of historical significance, such as the 
Statute of Westminster IT (introduc- 
ing the entail of land), the Statute 
Quia Emptores (facilitating aliena- 
tion of fee-simple estates and putting 
to an end the creation of new 
manors), and the Statutes of Glou- 
cester (giving costs in actions and 
conferring title after uninterrupted 
use), are fittingly considered. Of 
perhaps chief interest are the two 
chapters dealing with the courts of 
the Common Law, and the one de- 
voted to Chancery practice; the judi- 
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cial function is here well defined and 
the bases for the diverse remedies 
that both English and American ju- 
dicial systems today provide are sct 
forth in analytical as well as descrip- 
tive fashion. 

The waxing and waning of the 
power of the sheriff, along with that 
of the several other officers of the law 
in English history, and the spolia- 
tions of the courts, one upon another, 
in an effort to gain judicial suprem- 
acy, make a lively story, as does the 
insight provided into the evolution 
of the jury system. There is reference 
to recent laws such as the Criminal 
Justice Administration Act of 1956, 
the Restrictive Trade Practices Act 
of 1956, and the Tribunal and In- 
quiries Act of 1958, along with a 
considerable body of earlier legisla- 
tion. A not inconsiderable number of 
fine procedural points make this 
more than a general survey for mere 
informational purposes; its outstand- 
ing bibliography, effective index, and 
trenchant and witty style constitute 
it, rather, an incontestably worthy 
source book and handbook on Eng- 
lish courts of law. 


HILLIARD A. GARDINER 


Osiera, S. J. The International Status 


of the Suez Canal. Foreword by 
Richard R. Baxter. The Hague: 
Martinus Nijhoff, 1960. Pp xii, 137. 


The present study on the status of 
the Suez Canal and of the Suez 
Company from the first grant of the 
concession until 1958, analyzes a 
complex situation with great per- 
spicacity. As far as is humanly possi- 
ble, the author strives to give an im- 
partial opinion on the various points 
at issue. He rightly limits himself to 
drawing conclusions exclusively from 
the point of view of international 
law, regardless of the political conse- 
quences his statements may have. It 
is, of course, a good thing to write 
objectively on a subject full of politi- 
cal dynamite. At certain points one 





494 





wonders, however, whether this aim 
to discuss only the legal consequences 
of the various situations does full 
justice to the subject. Of course, the 
author deliberately sets out to discuss 
his subject from the point of view 
of international law and not from the 
point of view of political science or 
international relations. Yet, some of 
his statements concerning legal prob- 
lems, e.g. on the nonexistence of a 
right of passage through the canal 
in war-time in favor of non-signato- 
ries of the Constantinople Conven- 
tion of 1888, will have certain politi- 
cal consequences in respect to Isracl. 
These are not discussed, although 
they, in turn, raise international law 
problems of their own. 

After a brief historical survey of 
the situation of Egypt and of the 
Canal since 1854, the author discusses 
the several rules of international law 
concerning the status of international 
rivers, international straights, and in- 
ternational canals. He rightly rejects 
all theories according to which the 
internationality of a canal may be 
justified by any other means (e.g. 
by its importance as a “service public 
international”) than by the consent 
of the territorial state. Such consent 
may be granted either by means of a 
convention or by unilateral declara- 
tion. A grant made by convention 
could be extended beyond the con- 
vention’s original partners either by 
becoming part of international cus- 
tomary law or by being regarded as 
an “international settlement.” This 
may happen when rules laid down 
in a convention concluded between 
the then leading powers were also 
intended for the rest of the interna- 
tional community and have been 
accepted by non-signatory states. 

According to Obieta, Article XIV 
of the 1856 Concession granted to the 
Suez Canal Company—apart from 
being a contractual promise made to 
the Company in a concession agree- 
ment governed by domestic Turkish 
(Egyptian) law—constituted also a 
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unilateral declaration under interna- 
tional law made towards the inter- 
national community as a_ whole, 
offering to grant the canal the status 
of internationality. When the mem- 
bers of the international community 
availed themselves of this offer (i.e. 
by sending their ships through the 
Canal), this offer became binding 
under international law for Turkey 
(and on Egypt as Turkey’s succes- 
sor) and cannot be repealed uni- 
laterally. The text of this declaration 
did go even beyond what is strictly 
required to assure to a canal the 
status of internationality, as it pur- 
ported to grant a right of passage not 
only to merchant vessels in time of 
peace, but also in time of war. How- 
ever, this latter promise was made 
subject to the grant of certain guaran- 
tees of neutrality to be made by the 
powers in favor of Turkey. Such 
guarantees were given only by the 
Constantinople Convention of 1888, 
which, owing to a British reservation, 
came into force only in 1904. This 
Convention did not extend its valid- 
ity beyond the circle of its original 
partners with the exception of Egypt, 
Austria, and Hungary, which be- 
came partners thereof in virtue of 
the Peace Treaties after World War 
II. The rules of this Convention have 
not been accepted by the interna- 
tional community as a whole either 
as an “international settlement” or 
as part of customary international 
law. To the contrary, when the dis- 
positions of this Convention concern- 
ing the neutralization of the Canal 
were violated in World War I and 
II, the acquiescence in these events 
resulted in a modification of the 
rules of the Convention by virtue of 
international customary law. Accord- 
ing to Obieta, in respect to non- 
signatories, Egypt is not bound to 
grant their merchant vessels free 
passage in wartime; even vis-a-vis 
signatory powers Egypt is not obliged 
to grant such rights. 

In respect to the status of the Suez 








yn, 
his 
id- 
nal 
pt, 
be- 

of 


Ave 
na- 
ner 

or 
nal 
lis- 


nal 
ind 
nts 
the 

of 
rd- 
on- 


ree 
-ViS 
zed 


eZ 





1961] 











Canal Company, Obieta rightly es- 
tablishes that it is an Egyptian com- 
pany and nothing else. In this respect 
we miss a discussion of the French 
Law of June 1, 1957, intending to 
modify the status of the company. 
Obieta rightly rejects the theory that 
the establishment of the Company 
as a “Compagnie Universelle” was 
the 19th century equivalent to estab- 
lishing an international agency. As 
is shown by the example of the 
European Danube Commission, 19th 
Century knew quite well how to 
establish international agencies when 
it really intended to do just that. 
Obieta also rejects Avram’s theory 
that the Company acquired an inter- 
national status by being mentioned 
in the preamble to the 1888 Conven- 
tion. Thus, Obieta concludes, the 
nationalization of the Company ap- 
pears justified as far as its nationality 
and the observance of the minimum 
standard of compensation due to the 
foreign shareholders is concerned. In 
this respect we miss any reference to 
the final settlement of the indemnifi- 
cation of the shareholders of the 
Company by the Agreement of July 
13, 1958. The statements made by 
Obieta in respect to the observance of 
the minimum standard appear justi- 
fable only in the light of this settle- 
ment. 

We fail to see, however, inhowfar 
the fact that the Company was “in 
fact” connected with the regime of 
internationality of the Canal and 
that its nationalization could have 
possibly impaired that regime (al- 
though in fact it did not do so), 
could be construed as rendering il- 
legal the unilateral nationalization 
of the Company. We share the au- 
thor’s view that the Suez Canal Users 
Association projected in 1956 had no 
basis in existing international law. 
However, we do not agree with the 
author when he states that the uni- 
lateral declaration of Egypt on April 
24, 1957, virtually re-afirming most 
of the principles of the 1888 Conven- 
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tion, should be held illegal, as it was 
made unilaterally. The point, how- 
ever, appears more or less moot, in 
view of general acquiescence. Obieta 
stresses that such acquiescence is 
merely of a temporary character. 
However, when in his conclusions 
he draws up a list of all the highly 
inflammable points which should be 
definitely settled in a convention to 
be concluded between Egypt (or 
rather the UAR) and the several 
member States of the United Na- 
tions, one cannot help but feel rather 
skeptical about the chances that the 
present provisional arrangement will 
be superseded by a new Convention. 
Il n’y a que le provisoire qui dure. 
Incidentally, Obieta’s last suggestion 
seems to be in disagreement with 
what he said before. In order to force 
States to ratify this new convention 
Obieta suggests that passage through 
the Canal should be conditioned 
upon the ratification of that conven- 
tion. I wonder how this view can 
be reconciled with his contention 
that, in virtue of the unilateral decla- 
ration figuring in Article XIV of the 
1856 Concession, non-signatories of 
the 1888 Convention have a vested 
right to peace-time passage of their 
merchant vessels through the Canal. 


IGNAZ SEIDL-HOHENVELDERN 


Cratron, M. Manuel de Procédure 


Civile et Voies d’Exécution. Preface 
by S.A.R. Norodom Sihanouk. Mar- 
cel Clairon, Boite Postale 40, Phnom 
Penh, Cambodia: 1958. Pp. 223. 


Cratron, M. Droit Civil Khmer. Pref- 


ace by S.A.R. Norodom Sihanouk. 
Marcel Clairon, Boite Postale 40, 
Phnom Penh, Cambodia: 1959. Pp. 
210. 


The great ruins at Angkor reflect 
the power and high culture of an- 
cient Cambodia. Through almost a 
millenium—up to the sixteenth cen- 
tury—Cambodia dominated main- 
land South East Asia. During the 
last two centuries of this period the 
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Cambodians gave up the worship of 
Brahma. In its place they adopted 
Hinayana (Little Vehicle) Bud- 
dhism, which prevails today. 

In 1863 Cambodia came under a 
French protectorate. France assumed 
substantial economic and administra- 
tive power, with complete control of 
foreign affairs. Cambodian magis- 
trates used native codes in judging 
trials between Cambodians. Trials 
between foreigners or between a 
Cambodian and a foreigner were 
tried by French magistrates under 
codes elaborated by the French. 
Later, Cambodia became part of 
France’s Indochinese Union. During 
the colonial period the French as- 
sisted in codifying the ancient laws. 
The Nouveau Code Civil appeared 
in 1920, and the Code de Procédure 
en Matiére Civile in 1938. The 
Nouveau Code Civil made no at- 
tempt to preserve the old customs. 
But an exception was made in mat- 
ters of vital import such as family 
organization, including the institu- 
tion of polygamy. 

In the years immediately following 
World War II, Cambodia’s success- 
ful fight for independence was led 
by the extraordinarily able young 
king, Norodom Sihanouk. Now 
Chief of State, he has led the way 
in adoption of a western-style consti- 
tution and in pushing judicial reor- 
ganization and reform. 

These are the first two of a pro- 
jected series of four volumes on the 
judicial institutions of Cambodia. 
The author, a Cambodian avocat, 
has performed a most useful service 
in documenting the emergence of 
new law. 

The first volume was financed by 
the Asia Foundation. It deals with 
reforms in judicial organization, and 
with civil and commercial procedure. 
The second volume was produced 
privately; it outlines family law and 
succession law. Both volumes are 


now in a second edition. 
The western world will recognize 
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the benevolent French influence in 
modern Cambodia’s legal institutions. 
In these two books it will also sense 
the emergence of a distinctive Khmer 
jurisprudence. M. Clairon is to be 
congratulated on his invaluable pio- 
neering. 


W. D. MACDONALD 


LanbHEER, B. (Editor): Ethical Values 
in International Decision-Making. 
The Conference of Stichting Grotius 
Seminarium of June, 16-20, 1958. 
The Hague: Martinus Nijhoff, 1960. 
Pp. 103. 


This is the summary record of the 
proceedings of an international con- 
ference held at The Hague by a 
learned society, the Grotius Semi- 
narium. International lawyers, soci- 
ologists, and diplomats met there to 
discuss a problem of vital importance, 
—what ethical values should guide 
international decision-makers in their 
task. It is a problem at least as old 
as the sovereign state itself, yet it 
never appeared as formidable as it 
does to-day. The answer to that prob- 
lem seemed comparatively simple 
when the entire “family of nations” 
was a Christian family. The learned 
theological discussions on “bellum 
justum” were certainly complex and 
complicated, but at least these the- 
ories could build on a solid bedrock 
of common beliefs in the ultimate 
aims of the state and of the individ- 
ual. What a difference compared 
with our own times! In a world 
where Western liberal humanitarian 
ideas (a secularized late offspring of 
Christianity) coexist with the ide- 
ologies of the emergent Afro-Asian 
nations and with Communism, liter- 
ally nothing can be taken for granted. 
This fact proves on the one hand the 
courage of the organizers of this 
conference; on the other hand it is 
the excuse of its failure. Only Ellul 
really dared to envisage the problem 
with the necessary brutal frankness. 
I share his view that it seems some- 
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what futile to discuss such problems 
as if Communist states simply would 
not exist. Thus, I cannot but read 
with some scepticism Landheer’s in- 
troductory report. His postulates con- 
cerning the ideals on which decisions 
by national leaders ought to be based 
are certainly animated by the highest 
ethical motives, but is there more 
than an infinitesimal chance that they 
would become a general yardstick 
for international relations? Would a 
Communist state be willing to accept 
the principle that the well-being of 
the individual shall be the ultimate 
aim of all political action? The criti- 
cisms of Landheer, van der Molen, 
and Viekke against the short-sighted 
egoism of the various states, their 
complaint of the lack of any substan- 
tial feeling of solidarity with indi- 
viduals beyond the borders of their 
respective states, will these really be 
able to influence the political leaders 
of young nations, proud of their 
newly acquired independence and 
eager to repeat all the faults of an 
ultra-nationalism which they copy 
from their former colonial master’s 
past performances? These young na- 
tions consider this the best way to 
prove themselves the equals of their 
former masters, unaware of the fact, 
that the very nations, whose _be- 
havior they aim to imitate, gradually 
realize its immaturity. There cer- 
tainly does exist a tendency to aban- 
don absolute egoistic aims in inter- 
national relations—but what altruism 
there is will be shown only towards 
friends of the same ideological camp. 
Of course, compared with the gen- 
eral rule of “sacro egoismo” which 
dominated the political scene for so 
long, even this is already a remark- 
able achievement. The only trouble 
with it is that it does not help much 
in the very area where decisions are 
of the most desperate importance—in 
the relations between the several con- 
tending ideological power blocs. Only 
Ellul dared to face tnat problem. 
However, the common ground he 
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was able to discover between the 
blocs is desperately small. The only 
thing which, according to him, man 
in general and even the political 
leaders all over the world have still 
in common is a certain “morale 
technicienne.” They all attribute posi- 
tive values to such ethical qualities 
as are necessary for the functioning 
of a highly-technicized society: pro- 
ductivity, efficiency, discipline, group 
adaptability, willingness to work 
hard. But how far does that advance 
us? These qualities Einstein as well 
as Eichmann appear to have in 
common. 

The other contributions fail to do 
full justice to the subject. Their au- 
thors mainly intended to present the 
views of their countries or their own 
views on international _ relations, 
seeking to prove that these views are 
very valuable and highly ethical. The 
late Indian Ambassador to The 
Hague, Thivy, thus said that India 
“had the unique feeling of not hav- 
ing hurt or wronged any peoples or 
nations throughout its long history.” 
Moreover, India’s policy of non-align- 
ment is said to be representative of 
a spirit of democracy in international 
relations. Liat adds some remarks on 
the value of the marginal man (i.e. 
the émigré or the member of a mi- 
nority group) in international de- 
cision-making. Some of these re- 
marks are highly intelligent, others 
are of a terrifying platitude (e.g. the 
value of sport to overcome national- 
istic feelings). Sprout praises a new 
United States policy to detach offi- 
cers to Universities. He has “seen 
their settled dogmas become un- 
settled. In some instances, the change 
in outlook and thinking has been 
almost miraculous.” I am afraid that 
there may be more than one cynical 
colonel or general who would con- 
clude from these remarks that the 
poor fellows had quite simply become 
“security risks.” Verwey-Jonker de- 
scribes the Netherlands attitude to- 
wards international decision-making, 





































mildly criticizing it for its over- 
legalistic approach. 


IGNAZ SEIDL-HOHENVELDEKN 


Exr-Suaka’a Mostara. Islam without 
Sects. Cairo: Dar al-Kalam, 1961. 
Pp. 300. 


The study of Moslem law is amply 
rewarding in the study of compara- 
tive law. To the Western jurist, it 
represents a still unknown era of 
legal knowledge unique in its char- 
acter. Islamic law as based on the 
religio-social mission of Prophet Mo- 
hamed, is the most important prod- 
uct of Islamic religion. This is be- 
cause the function of law is to check 
the excessive self-interests of people 
and pedagogically to lead them, or 
the more gifted among them, to the 
real intention of the law-giver which 
is a vision of the higher truth." 

Thus, the study of Islamic law can- 
not be complete unless a compre- 
hensive examination of the religion 
is undertaken.” In this context, many 
Western scholars have tremendously 
contributed to the advancement of 
Islamic studies. Yet, many unex- 
plored areas still exist. One of these 
areas is the area of sects in Islam. 
It is rightly acclaimed by Moslem 
jurists and approved by notable West- 
ern scholars that there are no sects 
in Islam.* 

This book, written in Arabic, is the 
most recent contribution to the study 
of Islamic schools of jurisprudence. 
It highlights the existing differences 
between the various schools whether 
recognized as orthodox or otherwise. 
Presented with a foreword by the 
Honorable Mahmond Shaltout, rector 


1 F, Rahman, Prophecy in Islam, (1958) 
a3: 

2“The will of God is to Christianity as 
the Shari’ah (law) is to Islam,” Wilfred 
Cantwell Smith, Some similarities and dif- 
ferences between Christianity and Islam, 
The World of Islam, (1960) 50. 

8 Goldziher, cited in Faysee, Outlines of 
Mohamedan Law, (2d ed.) 36. 
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of the Islamic University of Al-Azhar 
at Cairo, the book is divided into 
three chapters: 

In the first chapter, the author 
competently treats the religion of 
Islam at large. He exhaustively lays 
down its basic beliefs, its flexibility, 
its social and cultural aspects. Of 
more importance, perhaps, is the out- 
standing treatment of polygamy and 
the doctrine of Jihad or the religious 
defensive warfare. In sum in his 
viewpoint, Islam emerged into the 
outer world as a moral force that 
commanded respect and constituted a 
coherent doctrine that challenged 
other doctrines. A basic Koranic 
verse is to-the effect “no compulsion 
in religion.” 

The second chapter is devoted to 
the main problem faced by the book, 
namely, that of the appearance of 
the various schools of jurisprudence. 
In this connection, Dr. Shaka’a enu- 
merates all the subdivisions of these 
schools and the reasons behind their 
deviation from the o:thodox Islamic 
line of thought. These schools and 
subdivisions, are not to be deemed as 
sects for a sect is usually defined as 
a “schismatic group springing from, 
and developing in opposition to, an 
organized church and becoming inde- 
pendent from it.” * Thus, this group 
should liberate itself from the classi- 
cal attitude of the parent institution 
and seek in its detachment a new 
way of understanding the religion 
out of the Scriptures. This will entail 
the creation of a new church and 
bringing up a new generation of 
clergymen or at least learned men 
to preach the new truer understand- 
ing. This is by no means the pattern 
among these various schools for it 
was the political concept of Khilafat 
and the disagreement about the per- 
son of the Caliph that separated the 
Shia’a from the Sunnis. All of the 


schools or the groups believe in the 


4 Encyclopedia of Religion under the 


editorship of Vergilius Ferm, (1959) 699. 
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oneness of God, the apostleship of 
Mohamed, and hold with the original 
sources of behavioral rules, the 
Koran, the Sunna, and Ijma’a. They 
may differ on the place of human 
reason (Ijtihad), but this is merely 
adopting different doctrinal as well 
as practical attitudes in understand- 
ing and interpreting the original 
sources of the law of Islam. 

The contrast between the two 
streams in Islam, orthodoxy and 
schism, left room for some oppor- 
tunists to plead some conflicts that 
have weakened Islam in later days. 
This is the topic that the author 
saved for the third chapter and which 
he concluded by laying down his 
thesis of bringing all these schools 
together. 

In conclusion, the book is a suc- 
cessful contribution to the study of 
Islamic jurisprudence and_ presents 
religion in a fair appearance that 
really deserves consideration for its 
translation in English. 


SALAH-ELDIN ABDEL-WAHAB 


Moosmayer, P. Das Staatsangehérig- 
keitsrecht von Kolumbien, Ekuador 
und Venezuela. Frankfurt/Main: A. 
Metzner Verlag, 1960. Pp. 202. 


In the well-known series of vol- 
umes on citizenship laws, edited un- 
der the sponsorship of the For- 
schungsstelle fiir Vélkerrecht und 
auslindisches 6ffentliches Recht, Uni- 
versity of Hamburg, Mr. Moosmayer, 
a Stuttgart attorney, presents the na- 
tionality laws of the three northern 
states of South America. Our interest 
is attracted by the fact that two of 
the states, Colombia and Ecuador, 
belonged to the  viceroyship of 
Granada, while all three formed, 
until 1830, Bolivar’s Greater Colom- 
bia. This situation has certain paral- 
lels to successor states after the dis- 
integration of a larger empire. 

Since the three republics are essen- 
tially Spanish nations and _ their 
proudest historical era remains that 


of Bolivar’s leadership, and since the 
influence of the United States is not 
denied, there are certain common 
principles in the several laws of the 
republics: (1) acquisition of citizen- 
ship jure soli if such persons are born 
free; (2) acquisition jure sanguinis 
through descent from parents who 
had acquired themselves citizenship; 
(3 )extreme facilities for nationals of 
other Latin-American states who 
wish to become citizens of any of 
the three states; such persons only 
need to know Spanish, declare that 
they have taken up residence within 
the state and have no criminal rec- 
ord; furthermore, they are to declare 
before the proper authority—there 
are unimportant differences between 
Colombia, Ecuador, and Venezucla— 
their wish to become a citizen. The 
procedure is materially and formally 
somewhat similar to an American 
citizen’s registration as a voter in the 
state of his new residence after hav- 
ing moved from a different state,— 
and in certain respects even simpler: 
“The “Latin” immigrant does not 
have to prove a minimum length of 
stay as most of the states of our 
Union demand. Venezuela also fa- 
vors candidates for naturalization 
from Spain, i.e. citizens of the former 
mother country. 

All three states have established 
their respective naturalization pro- 
cedures as a branch of administra- 
tion—after European patterns—and 
not within the competence of the 
judicature, as e.g. in the United 
States. Colombia and Ecuador re- 
quire an uninterrupted residence of 
five years, Venezuela of two. Such 
residence must be preceded, of 
course, by legitimate immigration, 
and the applicant for citizenship has 
to prove his proper means of support 
and his knowledge of the Spanish 
language: “Hispanidad” is a require- 
ment most characteristic of the laws 
of the respective states. No applicant 
has a claim for naturalization: it is 
a privilege granted him by the gov- 
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ernment through its administrative 
branch. 

Just as a naturalized person ac- 
quires citizenship by administrative 
procedure, he or she can lose it by 
government decree. If the national 
has been sentenced by a court of law 
for high treason, the minister (of 
foreign affairs in Ecuador) cancels 
the naturalization. 

It is impossible to deal with the 
many details and thorough comments 
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Mr. Moosmayer offers, but it should 
be mentioned that the volume not 
only lists the main literature on the 
nationality laws of the Latin-Ameri- 
can states, but also the chief topics 
in an alphabetical index, giving the 
laws of each state in a topical regis- 
ter, and the most important laws 
reproduced in the original Spanish 
text with a competent German 
translation. 


ROBERT RIE 
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Quarterly, Supplementary Publica- 
tion No. 3 (1962). London: The 
sritish Institute of Comparative Law, 
1962. Pp. v, 85. 

Ropertson, A. H. The Law of Inter- 
national Institutions in Europe. 
Foreword by B. A. Wortley. Man- 
chester: The University Press; New 
York: Oceana Publications, 1961. 
Pp. ix, 140. 


INDIA 


The Indian Year Book of Interna- 
tional Affairs 1960-1961. Vol. IX-X. 
(Ch. H. Alexandrowicz ed.) Ma- 
dras: The Indian Study Group of 
International Law and Affairs, Uni- 
versity of Madras, 1961. Pp. vi, 482. 


ITALY 


LanceLorti, G. La repressione della 
concorrenza sleale negli Stati Uniti. 
Preface by Mario Rotondi. Istituto 
di Diritto Commerciale Comparato 
A. Sraffa dell’Universiti Bocconi di 
Milano. Padova: Cedam, 1961. Pp. 
xxxvi, 282. 

Trimarcul, P. Rischio e responsabilita 
oggettiva. Universita degli Studi di 
Milano. Milano: A. Giuffré, 1961. 
Pp. xxi, 385. 


JAPAN 


Draft of the German Criminal Code 
(1960). With original German text. 
Japanese translation by Kinsaku 
Saito. Tokyo: Waseda University, 
Institute of Comparative Law, 1961. 

Hosnikawa, Cu. A Study of English 
Private Company System with Em- 
phasis on Exempt Private Com- 
panies. Tokyo: Waseda University, 
Institute of Comparative Law, 1959. 
(In Japanese.) 

Nakamura, M. A Comparative Study 
of “Judicial Process.” Tokyo: Waseda 
University, Institute of Comparative 

Law 1959. Pp. iii, 74. (In English.) 
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Report of the Committee on the Free- 


dom of Employers’ and Workers’ 
Organizations. International Labor 
Office: Official Bulletin, Vol. 39, 
1956. Japanese translation by Kazu- 
hisa Nakayama. Tokyo: Waseda 
University, Institute of Comparative 
Law, 1960. (Japanese text.) 


Statement of Reasons for the Draft of 


the General Provision of the Ger- 
man Criminal Code (1956). Vols. I, 
II. Japanese translation by Kinsaku 
Saito. Tokyo: Waseda University, 
Institute of Comparative Law, 1959. 
(Japanese text.) 


Taxicawa, M. The Role of “Kujiyado” 


in the Japanese Feudal Period as the 
Predecessor of the Modern Bar. With 
the orginal text of Hikae (forms of 
documents for various legal proceed- 
ings) compiled by Kujiyado. Tokyo: 
Waseda University, Institute of Com- 
parative Law, 1959. (With English 
summary.) 


Tanaka, K. Judiciary under American 


State Constitutions. Tokyo: Waseda 
University, Institute of Comparative 
Law, 1961. Pp. 15 and Japanese text. 
(In English and Japanese.) 


Mexico 


CappeLtetti, M. La jurisdiccién con- 


stitucional de la libertad. Con refe- 
rencia a los ordenamientos Aleman, 
Suizo y Austriaco. Traduccién y 
Estudio sobre la Jurisdiccién constitu- 
cional Mexicana por Hector Fix 
Zamudio. Prélogo del Mariano 
Azuela. Instituto de Derecho Com- 
parado, Universidad Nacional Au- 
tonoma de Mexico. Mexico: Imprenta 
Universitaria, 1961. Pp. xiii, 247. | 


NETHERLANDS ' 


1 
Conférence de La Haye de Droit I'n- 


ternational Privé. Actes et Docu- 
ments de la Neuviéme Session. 
Tome II. Légalisation. La Haye: 
Bureau Permanent de la Conférence, 


1961. Pp. 193. 





504 


Conférence de La Haye de Droit In- 
ternational Privé. Actes et Documents 
de la Neuvieme Session. 5 au 26 
Octobre 1960. Tome IV. Protection 
des Mineurs. La Haye: Bureau Per- 
manent de la Conférence, 1961. Pp. 
253. 

International Court of Justice. Year- 
book 1960-1961 Leyden: A. W. 
Sijthoff, 1961. Pp. vi, 347. 

Minattor, J. Freedom of the Press in 
India. Constitutional Provisions and 
their Application. The Hague: Mar- 
tinus Nijhoff, 1961. Pp. xiv, 136. 

Peaster, A. J. International Govern- 
mental Organizations. Constitutional 
Documents. Vols. I, Il. Rev. 2d ed. 
prepared by the Editor and Dorothy 
Peaslee Xydis. The Hague: Martinus 
Nijhoff, 1961. Pp. lviii, 922; xvi, 923- 
1962. 

TuorneycrorT, E. Personal Responsi- 
bility and the Law of Nations. The 
Hague: Martinus Nijhoff, 1961. Pp. 
vii, 87. 

T’unc-Tsu, Cu’U. Law and Society in 
Traditional China. Le Monde 
d’Outre-Mer, Passé et Présent, Etudes, 
IV. La Haye: Mouton & Co., 1961. 
Pp. 304. 


Puerto Rico 


Lancrop, G. Some Current Problems of 
Administration in France Today. 
(Studies in Foreign and Compara- 
tive Public Administration). San 
Juan, Puerto Rico: University of 
Puerto Rico, School of Public Ad- 
ministration, 1961. Pp. vi, 152. 


SoutH AFRICA 


Acta Juridica. Special Number to Mark 
Fifty Years of the South African 
Union. Published Under the Aus- 
spices of the Faculty of Law, Uni- 
versity of Cape Town. Cape Town: 
A. A. Balkema, 1961. Pp. viii, 391. 

Wesster, G. C. Patents, Trade Marks 
and Designs in Africa. Pretoria: Pat- 
law (Pty.) Ltd., 1961. Pp. 146. 
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SPAIN 


Ga.tarp, R. Estudios de derecho con- 
stitucional Americano comparado, 
Ensayos sobre la crisis del federalismo 
y el estado de insurreccién perma- 
nente. Madrid: Ediciones Cultura 
Hispanica, 1961. Pp. 291. 


SWEDEN 


Botpinc, P. O. Aspects on the Burden 
of Proof. Studia Juridica Stock- 
holmiensa. In: Scandinavian Studies 
of Law, 1961. Stockholm: Almavist 
& Wiksell, 1961. Pp. 12-27. 


Eex, H. Protection of News Sources 
by the Constitution. Studia Juridica 
Stockholmiensa. Stockholm: Alm- 
qvist & Wiksell, 1961. Pp. 25 


FryKHoLmM, L.—Bystrém, T. Swed- 
ish Legal Publications in English, 
French, German, 1935-60. In: Scan- 
dinavian Studies in Law, 1961. Alm- 
qvist & Wiksell, 1961. Pp. 158-217. 


GERMANN, O. A. Priijudizien als Rechts- 
quelle. Eine Studie zu den Methoden 
der Rechtsfindung. Acta Instituti Up- 
saliensis Iurisprudentiae Compara- 
tivae. Stockholm: Almqvist & Wik- 
sell, 1960. Pp. 52. 


JAcERsKOLD, S. Swedish State Officials 
and their Position under Public Law 
and Labour Law. Studia Juridica 
Stockholmiensa. In: Scandinavian 
Studies in Law, 1961. Stockholm: 
Almqvist & Wiksell, 1961. Pp. 103- 
123. 


Kartcren, H. Usage and Statute Law. 
Studia Juridica Stockholmiensa. In: 
Scandinavian Studies in Law, 1961. 
Stockholm: Almqvist & Wiksell, 
1961. Pp. 41-77. 

Scandinavian Studies in Law, 1961. 
Vol. 5. Folke Schmidt ed. Published 
under the Auspices of The Faculty 
of Law, Stockholm University. Stock- 
holm: Almqvist & Wiksell, 1961. 
Pp. 217. 
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SWITZERLAND 


African Conference on the Rule of 
Law, Lagos, Nigeria, January 3-7, 
1961. A Report on the Proceedings 
of the Conference. Introduction by 
Jean-Flavien Lalive. Geneva: Inter- 
national Commission of Jurists, 1961. 
Pp. 181. 

von OversBeck, A. E. L’Unification des 
régles de conflits de lois en matiére 
de forme de testaments. Fribourg: 


Editions Universitaires, 1961. Pp. 
xvill, 139. 


Unitep STATEs 


Annual Legal Bibliography. A selected 
list of books and articles received by 
the Harvard Law School Library 
from July 1, 1960 through June 30, 
1961. Vol. I. (Mostecky, V. ed.) 
Cambridge, Mass.: Harvard Law 
School Library, 1961. Pp. xi, 215. 


Bassett, M. A New Sex Ethics and 
Marriage Structure. New York: 
Philosophical Library, 1961. Pp. xiv, 
332. 


Chiefs of State and Cabinet Ministers 
of the American Republics. Wash- 
ington, D. C.: Pan American Union, 
1961. Pp. 25 (Mimeographed). 

Copyright Law Symposium Number 
Eleven. Nathan Burkan Memorial 
Competition, sponsored by the Amer- 
ican Society of Composers, Authors 
and Publishers. New York: Colum- 
bia University Press, 1962. Pp. xv, 
208. 

Enruicu, J. W. The Holy Bible and 
the Law. New York: Oceana Pub- 
lications, 1962. Pp. 240. 


Hemnan, R. J. The Conflict of Laws 
and the Statute of Frauds. Seattle: 
University of Washington Press, 
1961. Pp. ix, 180. 

KircHHEmMer, O. Political Justice. The 

Use of Legal Procedure for Political 

Ends. Princeton: Princeton Univer- 

sity Press, 1961. Pp. xiv, 452. 


Lituicu, R. B. International Claims: 
Their Adjudication by National 
Commissions. Foreword by Martin 
Domke. Syracuse, N. Y.: Syracuse 
University Press, 1962. Pp. xiv, 140. 


Leont, B. Freedom and the Law. The 
William Volker Fund Series in the 
Human Studies. Princeton, New Jer- 
sey; D. Van Nostrand Co., Inc., 1961. 
Pp. vii, 204. 

McDoueat, M. S.—Fetictano, F. P. 
Law and Minimum World Public 
Order. The Legal Regulation of In- 
ternational Coercion. Introduction by 
H. D. Lasswell. New Haven: Yale 
University Press, 1961. Pp. xxvi, 872. 

Moscoso, E. S. A Statement of the Laws 
of Ecuador in Matters Affecting 
Business. Supplement no. 2. Wash- 
ington, D. C.: Pan American Union, 
1961. Pp. 59. 

Nice, R. W. Criminal Psychology. New 
York: Philosophical Library, 1962. 
Pp. 284. 


Parmer, N. D. The Indian Political 
System. Boston: Houghton Mifflin 
Co., 1961. Pp. x, 277. 


Racuin, C. Labor Law. (3rd ed.) 
New York: Oceana Publications, 
1961. Pp. 97. 


Rosertson, A. H. The Law of Inter- 
national Institutions in Europe. Fore- 
word by B. A. Wortley. Manchester: 
The University Press; New York: 
Oceana Publications, 1961. Pp. ix, 
140. 


Ruepa, B. A Statement of the Laws of 
Colombia in Matters Affecting Busi- 
ness. (3rd revised ed.) Washington, 
D.C.: Pan American Union, 1961. 
Pp. xii, 303. 

Runes, D. D. The Art of Thinking. 
New York: Philosophical Library, 
1961. Pp. 90. 


The Supreme Court Review, 1961. 
(Kurland, Ph.B. ed.) The Univer- 
sity of Chicago Law School. Chi- 
cago: University of Chicago Press, 

Press, 1961. Pp. 332. 
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Trends in Social Science. (Donald P. 
Ray ed.) New York: Philosophical 


VENEZUELA 


Library, 1961. Pp. 169. GotpscuMupT, R. El fideitcomiso en los 
Wetnsercer, A. D. Freedom and Pro- Paises de America Latina. Universi- 
tection. The Bill of Rights. San dad Central de Venezuela, Seccién 
Francisco: Chandler Publishing de Derecho Comparado, No. 7. Ca- 


Company, 1962. Pp. xii, 180. 


racas: Editorial Sucre, 1961. Pp. 49. 
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American Foreign Law Association 





REPORTS 


SaLzBURG MEETING OF THE INSTITUTE 
oF INTERNATIONAL Law—The Institute 
of International Law held its 50th ses- 
sion in Salzburg, Austria, from Sep- 
tember 4 to 13, 1961, under the Presi- 
dency of Professor Alfred Verdross of 
the University of Vienna. Forty mem- 
bers and thirty-four associates attended 
—coming from twenty-four nations. Of 
the seventy-four participants, sixty-two 
were from Europe, eight from the 
Americas, and four from Asia. The 
Institute has, for some time, been con- 
cerned by the under-representation of 
persons from Asia and Africa among 
its members and associates. Many new 
states have emerged in these continents 
since the establishment of the Insti- 
tute, and it is important that these new 
states should feel that international law 
is not an exclusively European institu- 
tion, but is based on a consensus of all 
the civilizations of the world. As a re- 
sult under the initiative of Lord McNair 
from Great Britain and Judge Philip 
Jessup from the United States, amend- 
ments were approved to the Statute and 
the rules of the Institute increasing the 
number of associates and providing that 
a suitable number of these additions 
should be accorded to persons from the 
under-represented areas of the world. 
At the same time, it was emphasized 
that there should be no modification of 
the rigorous criteria which have been 
applied to assure the juristic qualifica- 
tions of associates and members. 
Twelve associates were admitted at 
the meeting, four from outside Europe, 
William W. Bishop from the United 
States, Jiménez de Aréchaga from Uru- 
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guay, Negendra Singh from India, and 
Mustapha Kamel Hasseen from fraq. 
Others were from Switzerland, France, 
England, Greece, Belgium, Italy, Aus- 
tria, and Czechoslavakia. Senator Henri 
Rolin of Belgium was elected President 
of the Institute. 

The session considered four draft 
resolutions and approved two, that on 
the use of non-maritime waters for pur- 
poses of other than navigation with 
Mr. Andrassy of Yugoslavia Rappor- 
teur, and that on conciliation with Mr. 
Rolin of Belgium Rapporteur. The 
draft proposed on renvoi in private in- 
ternational law with Mr. Maridakis of 
Greece Rapporteur, was returned to the 
Commission for reconsideration and 
that on conflict of laws in matters of 
air law with Mr. Makarov of West 
Germany as Rapporteur was not com- 
pleted. 

Commissions met during the session 
on Commission in private international 
law, with Mr. Gutzwiller of Switzer- 
land as Rapporteur, the international 
law of outer space with Mr. Jenks of 
Great Britain as Rapporteur, the modi- 
fication and termination of general 
treaties with Mr. Giraud of France as 
Rapporteur, and problems arising from 
the existence of arms of massive de- 
struction and the relations between 
military and non-military objectives 
with Mr. von der Heydte of Germany 
as Rapporteur. 

Other commissions are at work on 
the diplomatic protection of individuals 
in international law with Mr. Briggs 
of the United States as Rapporteur, and 
the diplomatic protection of enterprises 
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with Mr. Ago of Italy as Rapport 'r. 
New commissions were established on 
the general conditions of capital invest- 
ment in underdeveloped countries with 
Mr. Wortley of Great Britain as Rap- 
porteur, the international effect of con- 
stitutional limitations on the power to 
conclude treaties with Mr. Paul de Vis- 
scher of Belgium as Rapporteur, the 
effect on treaties of the creation of new 
states from the territory of a preceding 
state with Mr. Rousseau of France as 
Rapporteur, and on two questions of 
private international law, the contract 
of commission in transportation with 
Mr. Babinski of Poland as Rapporteur, 
and testamentary succession with Mr. 
Monaco of Italy as Rapporteur. 

Only two drafts were approved dur- 
ing the session, but the meeting was a 
fruitful one in expanding the scope of 
the Institute in membership and inter- 
ests, in maintaining contacts among 
leading international jurists, and in pro- 
viding for them and their wives the 
opportunity to enjoy the beauties of the 
Salzburg area. 

QUINCY WRIGHT 
TriER CONFERENCE ON COMPARATIVE 
Law—This conference, held in Trier, 
Germany, July 26-30, 1961, was co- 
sponsored by the German Gesellschaft 
fir Rechtsvergleichung and the Inter- 
national Association of Legal Science. 

The opening address, dealing with 
the question whether regional uni- 
formity of substantive law depends on 
the existence of a single regional court 
of last resort, was delivered by Pro- 
fessor Otto Riese, member of the Court 
of the European Communities. 

The main work of the conference 
was divided into six round-tables: 

The question of comparability of le- 
gal institutions, especially in the fields 
of property and contract, as between 
countries having radically different eco- 
nomic structures, was discussed in a 
colloque skilfully chaired by Professor 
Esser (Mainz). The participating ex- 
perts and observers were drawn about 
equally from countries east and west 
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of the Iron Curtain. The principal pa- 
pers and addresses were delivered by 
Professors Knapp (Prague), Laptew 
(Moscow), Lipstein (Cambridge), 
Raiser (Tiibingen), Romashkin (Mos- 
cow), Szpunar (Lodz), and Tune 
(Paris). Each of the experts furnished 
much interesting information on the 
legal and economic system of his own 
country, and it was generally agreed 
that such exchanges of information are 
useful. There was less unanimity on 
the question of “comparability.” All 
of the participants agreed that compari- 
son of legal systems, however diver- 
gent, should be undertaken (a) for the 
practical purpose of facilitating inter- 
national trade, and (b) for the purpose 
of increasing mutual knowledge and 
understanding. Doubts were expressed 
by some scholars from East and West 
as to whether it is possible, or even de- 
sirable, to engage in comparative studies 
in the areas of property and contracts 
(c) for the purpose of finding simi- 
larities or shared elements in legal sys- 
tems reflecting radically different eco- 
nomic and social conditions. Professor 
Tunc, on the other hand, argued that 
at least in the contracts area he could 
discern a rapprochement between East 
and West. 

A second round-table, dealing with 
the procedural treatment of foreign law 
issues in civil litigation, was under the 
chairmanship of Professor Pohle (Mu- 
nich). The co-reporters, Professor Giu- 
liano (Milan) and Professor Schlesinger 
(Cornell), surveyed statutory and de- 
cisional developments in the civil law 
and common law orbits. Although no 
formal thesis or resolution was adopted, 
reporters and discussants substantially 
agreed that the practical problems of 
pleading, proof, and appellate review, 
faced by every legal system with re- 
spect to foreign law issues, cannot be 
solved by the barren conceptualism of 
a “fact theory” or “law theory.” In line 
with its basic philosophy (in which 
adversary or inquisitorial elements may 
prevail), each system must devise prac- 
tical ways for a proper distribution, be- 
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tween court and counsel, of the burden 
of obtaining information on foreign 
law. This is a policy problem, and 
little is gained by logical deductions 
from the artificial premise that foreign 
law is “fact” or “law.” 

A round-table on methods of inter- 
pretation of constitutions, chaired by 
Professor Schneider (Heidelberg), led 
to a spirited discussion based on re- 
ports prepared by Professors Kirch- 
heimer (New School for Social Re- 
search, New York), Pierandrei (Turin) 
and Ehmke (Freiburg). The last- 
named co-reporter presented views simi- 
lar to those expounded in his interest- 
ing monograph “Wirtschaft und Ver- 
fassung” (1961), a book which presents 
rather original views on the United 
States Supreme Court’s supervisory role 
in the area of economic regulation. Pro- 
fessor Ehmke’s more conservative Ger- 
man colleagues gave battle, and the 
debate, which may have reminded some 
of the American participants and ob- 
servers of the heated exchanges of New 
Deal days, was lively indeed. 

A round-table devoted to criminal 
law and criminal procedure discussed 
problems of the protection of the 
“sphere of personality” of the individ- 
ual in an age of technology. Professor 
Jescheck (Freiburg) presided, and Pro- 
fessors Vassalli (Rome), Gruenhut 
(Oxford) and Wolter (Cracow) acted 
as co-reporters. Problems of interna- 
tional and supranational business cor- 
porations were the subject of another 
round-table, chaired by Professor von 
Caemmerer (Freiburg). The principal 
papers, highlighting the actuality of 
the topic in the countries constituting 
the European Community, were pre- 
sented by Professor Duden (Heidel- 
berg) and Dean Marty (Toulouse). 
The problems of an important seg- 
ment of the underdeveloped part of the 
world attracted attention in the last, 
but by no means least, of the round- 
tables, which under the chairmanship 
of Professor Pritsch (Cologne) tackled 
the topic “Reform of Islamic Law in 
Modern Arabic Legislation.” The sub- 
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ject was very ably and interestingly 
covered by the co-reporters, Professors 
Anderson (London) and Tyan (Bei- 
rut). 

It is expected that the reports, and 
perhaps some of the discussion, of the 
round-table on “comparability” will be 
published under the auspices of the In- 
ternational Association of Legal Sci- 
ence. Many of the other papers de- 
livered at the Trier Conference are in 
the process of being published by the 
Gesellschaft fiir Rechtsvergleichung. 
Information concerning the forthcom- 
ing publications can be obtained from 
that organization (Mittelweg 187, 
Hamburg 13, Germany). 

The Conference, generally rated as a 
most successful one, was attended by 
about 400 law teachers, government of- 
ficials, and lawyers from every part of 
the world. Both the working sessions 
and the social events for the partici- 
pants and their ladies were splendidly 
organized by the two host organiza- 
tions. 

RUDOLF B. SCHLESINGER 


Parker ScHoot THIRTIETH ANNI- 
VERSARY SyMPosituM—The Parker 
School of Foreign and Comparative 
Law is the only school in this country 
which is dedicated exclusively to the 
study and teaching of foreign and com- 
parative law. The School owes its 
existence to the beneficence of Judge 
Edwin B. Parker, who left the bulk of 
his estate in trust for the founding and 
support of a school which would pre- 
pare young men “to render practical 
service of a high order to the govern- 
ment of the United States in its foreign 
relations or to financial and industrial 
institutions engaged in foreign trade or 
commerce.” 

The Trustees appointed by Judge 
Parker to carry out the above provision 
of his will were Harlan Fiske Stone, 
the Chairman, who was then an Asso- 
ciate Justice of the Supreme Court; 
Henry L. Stimson, then Secretary of 
State; William D. Mitchell, then Attor- 
ney General; Harry T. Klein, then 
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General Counsel and later President of 
The Texas Company; and Frank Fritts, 
a well-known lawyer in the interna- 
tional field. The initial task of the 
Trustees was to select the university 
with which to affiliate, and in 1931 they 
chose Columbia. 

The present mission of the Parker 
School is threefold. The School is re- 
quired by the University Statutes to 
provide “the educational needs of the 
School of Law and the School of Inter- 
national Affairs with respect to instruc- 
tion in the laws of foreign countries.” 
To this end, the School offers four 
courses and several seminars. The 
School also has a research and publica- 
tion program of its own and to date 
has published more than a dozen books 
on various aspects of foreign law. Nota- 
ble among the publications of the 
Parker School are Dr. Charles Szladits’ 
“A Bibliography on Foreign and Com- 
parative Law, Books and Articles in 
English, 1954-59,” of which a second 
volume is being published, and his 
“Guide to Foreign Legal Materials: 
French, German, Swiss”; David and 
de Vries, “The French Legal System”; 
and the “Bilateral Studies in Private 
International Law” by various authors 
on: Australia, Brazil, Chile, Colombia, 
Denmark, France, Greece, The Nether- 
lands, Switzerland, and Western Ger- 
many. Lastly, the School offers each 
June a concentrated four weeks pro- 
gram in foreign law for lawyers inter- 
ested in international problems. To 
date, more than one hundred lawyers 
have attended the program. They have 
come from all parts of the United 
States and from Canada, _ Latin 
America, Western Europe, Japan, and 
the Middle East. 

The past year marked the thirtieth 
anniversary of the Parker School’s af- 
filiation with Columbia. To celebrate 


the occasion, a symposium was held 
during the evening of Friday, Decem- 
ber 8th, and Saturday, December 9th, 
1961. The first speaker at the evening 
session was Jacques Barzun, Dean of 
Faculties and Provost of Columbia Uni- 
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versity, who spoke of the relationship 
of Columbia University to the Parker 
School. The second and main speaker 
on this occasion was Professor Georges 
A. van Hecke of the University of Lou- 
vain, Belgium, who spoke words of 
high praise and also poked gentle fun 
at the American lawyer. His topic was 
“A Civilian Looks at the Common Law 
Lawyer.” Among other things, Pro- 
fessor van Hecke stressed that the 
American lawyer has a far more varied 
role than his European counterpart, has 
a greater mass of law to contend with, 
and must make closer and more nv- 
merous distinctions. On the other 
hand, Professor van Hecke wondered 
whether American law has not been 
made needlessly complex and _particu- 
larly whether American contracts could 
not be drafted as effectively in far 
shorter form. 

The Saturday session was devoted to 
“Problems of Choice in International 
Contracts.” The first speaker, Professor 
Henry P. de Vries, talked to problems 
of language. He advocated that as a 
general principle contracts should be 
drafted in the language of the state 
where suits arising under them would 
probably be tried. The second speaker, 
Carlyle E. Maw of the New York Bar, 
spoke on the general topic of “Con- 
flicts Avoidance in International Con- 
flicts.” The remaining four speakers 
were concerned with the practical eff- 
cacy of choice of law provisions. They 
were Granville M. Brumbaugh of the 
New York Bar, whose subject was 
“Choice of Law Provisions in Licens- 
ing Contracts”; Professor van Hecke, 
who spoke on “Choice of Law Provi- 
sions in European Contracts”; Victor 
C. Folsom, Vice President and General 
Counsel of the United Fruit Company, 
who discussed “Choice of Law Provi- 
sions in Latin-American Contracts”; 
and A. Broches, General Counsel of the 
International Bank for Reconstruction 
and Developmen:. who dealt with 
“Choice of Law Provisions in Con- 
tracts with Governments.” 

The talks will be printed and circu- 
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lated among the nearly two hundred 
persons who attended the symposium. 


WILLIS L. M. REESE 


GeneraL PrincipLes or Law SEMINAR 
at CorNELL—The Cornell Law School 
is engaged in a project to explore the 
feasibility of finding and formulating 
a common core of standards, principles, 
and rules prevailing in the contract law 
of the world’s major legal systems. A 
seminar procedure is used in which 
foreign scholars and Cornell faculty 
members compare the results reached 
and the methods of reasoning employed 
by different legal systems in dealing 
with fact situations involving contracts. 

The first seminar group, which rep- 
resented the legal systems of Egypt, 
England, France, Germany, India, 
Switzerland, and the United States, met 
in Ithaca from March to July, 1960. A 
second seminar group, which was in 
session during September, October, and 
November, 1961, consisted of Professor 
Gino Gorla (Rome), Professor Pierre 
G. Bonassies (Aix-en-Provence), Pro- 
fessor Werner Lorenz (Wiirzburg), 
Judge  Salah-Elden Abdel-Wahab 
(Cairo) and Dr. Vincenzo Venitucci 
(Rome), who were joined by Professor 
W. J. Wagner (Notre Dame, visiting 
professor at Cornell during the fall 
term 1961-62), the undersigned, and 
other members of the Cornell Law 
Faculty. Long before the opening of 





the seminar session, Working Papers 
prepared at Cornell had been sent to 
the participants and to others. In re- 
sponse to these Working Papers, na- 
tional reports were prepared, and were 
available to the session, dealing with 
the pertinent points under the laws of 
Austria, Egypt, England and Common- 
wealth countries, France, Germany, In- 
dia, Italy, and the United States. In 
addition, Professor Wagner presented 
reports dealing with the legal systems 
of Poland and other communist coun- 
tries. 

During the session, after intensive 
discussions occasionally attended by 
outside visitors, General Reports were 
drafted and redrafted until they ob- 
tained the unanimous approval of all 
of the participants. These General Re- 
ports map out areas of agreernent and 
disagreement, and thus clarify the de- 
gree to which the legal systems under 
consideration, in dealing with the spe- 
cific contract problems presented by the 
Working Papers, have arrived at iden- 
tical or similar results. In a paper en- 
titled “The Common Core of Legal 
Systems—An Emerging Subject of 
Comparative Study,” published in 
“Twentieth Century Comparative and 
Conflicts Law—Legal Essays in Honor 
of Hessel E. Yntema” (1961), the un- 
dersigned has discussed some of the 
methodological problems inherent in 
such an effort. 


RUDOLF B. SCHLESINGER 


